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POLITIC LAW 5

Being a S z q_u e l to the

Principles of the Law of Nature.

PARTI.
Which treats of the origin and fiature of civil

foaety, offovereignty in general^ of its peculiar

characlerijiicy limitations
,
and cfjhitial parts.

CHAP. I.

Containing afew general and preliminary refle5Hom>
which ferve as an introduction to this and the

following parts,

Hatever has been hitherto explained

yg) concerning the rights and duties of

S man, relates to the natural and pri-

mitive fociety, eftablifhed by God

himfelf, independent of human in-

flitution: We mult now treat of civil fociety, or the

body politic, which is defervedly efleemed the com-

Yol, II. B pleteft
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pleteft of focieties, and to which the name of State

has been given by way of preference.

II. For this purpofe we fhall repeat here the fub-

fiance of fome principles eftablifhed in the preceding

volume, and we fhall give a further explication of

others relative to this fubjecl.

i. Human fociety is originally and in itfelf a ftate

of equality and independence.

2. The inftitution of fovereignty deftroys this

independence.

3. This inftitution does not fubvert natural fo-

ciety.

4. On the contrary, it contributes to ftrengthen
and cement it.

III. To form therefore a juft idea of civil fociety,

we muft call it natural fociety itfelf, modified in fuch

a manner, that there is a fovereign prefiding over it,

on whofe will whatever relates to the welfare of the

fociety ultimately depends ; to the end that, by thefe

means, mankind may attain, with greater certain-

ty, that happinefs to which they all do naturally

afpire.

IV. The inftitution of civil focieties produces fome

new relations amongft mankind , I mean fuch as

fubfift between thofe different bodies or communities,

which are called dates or nations, from whence the

law ef nations and civil polity are derived.

V. In fact, fo foon as ftates are formed, they ac-

quire, in fome meafure, perfonal properties j and con-

fequently
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fequently we may attribute the fame rights and obli-

gations to them, as are attributed to individuals, con-

sidered as members of fociety. And indeed it is

evident, that if reafon impofes certain duties on in-

dividuals towards each other, it prefcribes likewife

thofe very fame rules of conduct to nations, (which

are compofed only of men) in the intercourfe which

they may have with each other.

VI. We may therefore apply to kingdoms and na-

tions the feveral maxims of natural law hitherto ex-

plained ; and the fame law, which is called natural,

when fpeaking of individuals, is diftinguifhed by the

name of the law of nations, when applied to men,

confidered as members forming thofe different bodies,

known by the name of flates or nations.

VII. To enter into this fubject, we mud ob-

serve, that the natural (late of nations, with refpect

to each other, is that of fociety and peace. This

fociety is likewife a {late of equality and inde-

pendence, which eilabl iQies between them a right
of equality, by which they are obliged to have

the fame regard for each other. The general prin^

ciple therefore of the law of nations, is nothing
more than the general law of fociability, which

obliges nations to the fame duties as are prefcnbed
to individuals.

VIII. Thus the law of natural equality, that which

prohibits our injuring any perfon, and commands
the reparation of damage done, the law likewife of

beneficence, of fidelity to our engagements, &c.

B 2 are
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are fo many laws in regard to nations, which im>

pofe both on the people and on their refpective

fovereigns the fame duties as are prefcribed to indi-

viduals.

IX. It is a point of fome importance. to attend to

the nature and origin of the law of nations, fuclv

as hath been here explained; for it follows from

thence, that the law of nations is of equal au-

thority with the law of nature itfelf, of which it

conftitutes a part, and that they are equally facred

and venerable, fince both have the Deity for theii

author.

X. There cannot even be any other law of nations

really obligatory, and intrinfically invefled with the

force of a law. For fince all nations are in refpect to

each other in a flate of perfect equality, it is beyond

contradiction, that if there be any common law be-

twixt them, it muft necefTarily have God, their com-

mon fovereign, for its author.

XL As to what concerns the tacit confent or cus-

toms of nations, on which fome doctors eltablifh a

law of nations, they cannot of themfelves produce a

real obligation. For from this only, that feveral

nations have behaved towards each other for fome

time after a certain manner, it does not follow that

they have laid themfelves under a neceflity of act-

ing conftantly fo for the future, and much lefs

that every other nation is obliged to conform to this

cuftom.

XII, All
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XII. All that can be faid is, that when once a par-

ticular ufage or cuftom is introduced between nations

that have a frequent intercourfe with each other, thefe

nations are, and may reafonably be, fuppofed to fub-

mit to this ufage, unlefs they have, in exprefs terms,

declared that they will not conform to it any longer ;

and this is all the effect that can be attributed to the

received ufages between nations.
*cr

XIII. This being premifed, we may diftinguifh

two forts of laws of nations, one neceiTary, which

is obligatory of itfelf, and no way differs from

the law of nature ; the other arbitrary and free,

founded only on a kind of tacit convention, and

deriving all its force from the law of nature,

which commands us to be faithful to our engage-
ments.

XIV. What has been faid concerning the law

of nations, furnifhes princes with feveral import-
ant reflections ; among others, that fince the law

of nations is, in reality, nothing elfe but the law

of nature itfelf, there is but one and the fame

rule of
juftice for all mankind, inlbmuch that

thofe princes who violate them are as guilty of

as great a crime as private people, efpecially as

their wicked actions are generally attended witji

more unhappy confequences than thofe of private

people.

XV. Another confequence that may be drawn from
the principles we have eltabliihed relating to the law

of nature and nations, i< to form a juil idea oi that

B v ( ience
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fcience To neceffary to the directors of nations, which

is called "Policy: By policy therefore is meant that

knowledge or ability by which a fovereign provides

for the prefervation, fecurity, profperity, and glory

of the nation he governs, without doing any preju-

dice to other people, but rather confulting their ad-

vanrage as much as poffible.

XVI. In fhort, that which is called prudence, in

refpect to private perfons, is diftinguifhed by the name

of policy when applied to fovereigns ; and as that mif-

chievous ability, by which a perfon feeks his own

advantage to the detriment of others, and which is called

artifice or cunning, is deferving of cenfure in indivi-

duals, it is equally fo in thofe princes, whofe policy

aims at procuring the advantage of their own nation,

to the prejudice of what they owe to other people,

in virtue of the laws of humanity and juftice.

XVII. From what has been faid of the nature of

civil fociety in general, it is eafy to comprehend that,

among all human institutions, there is none more

confiderable than this ; and that, as it embraces what-

ever is interefling to the happinefs of fociety, it is a

very extenfive fubjecl, and confequently that it is

important alike both to princes and people to have

proper inftructions upon this head.
i

/
-

.

XVIIL That we may reduce the feveral articles

relative to this matter into fome order, we fhall divide

our work into four parts.

The firft will treat of the origin and nature of

civil focieties, of the manner in which ftates are

4 formed,
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formed, of fovereignty in general, its proper cha-

racteriftics, its limitations, and eiTential parts.

In the fecond we fhall explain the different forms

of government, the various ways of acquiring or

lofing fovereignty, and the reciprocal duties of love-

reigns and fubjects.

The third will contain a more particular inquiry
into thofe erTential parts of fovereignty which are re-

lative to the internal adminiftration of the flate, fuch

as the legiflative power, the fupreme power in refpect

to religion, the right of inflicting punifhments, that

which the fovereign has over the eftates and effects

contained in his dominions, &c.

In the fourth, in fine, we fhall explain the rights

of fovereigns with regard to foreigners, where we fhall

treat of the right of war, and of whatever is relative

to that fubjecl, of alliances, and other public treaties,

and likewife of the rights of ambaffadors.

CHAP. II.

Of the real origin of civil focieties.

I. f~* I V I L fociety is nothing more than the
^^ union of a multitude of people, who agree

to live in fubjection to a fovereign, in order to find,

through his protection and care, the happinefs to

which they naturally afpire.

II. Whenever the queflion concerning the origin
of civil fociety is ftarted, it may be confidered two

different ways , for either I am afked my opinion
B 4 concern-
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concerning the origin of governments in reality and

in fact; or elfe in regard to the right of congruity
and fitnefs , that is, what are the reafons which

fhould induce mankind to renounce their natural li-

berty, and to prefer a civil ftate to that of nature ?

Let us fee firft what can be faid in regard to the fact.

III. As the eftabliihment of fociety and civil go-
vernment is almofc coeval with the v/orld, and there

are but very few records extant of thofe firft ages ;

nothing can be advanced with certainty concerning

the real origin of civil focieties. All that political

writers fay upon this fubject is reduced to conjectures

that have more or lefs probability.

IV. Some attribute the origin of civil focieties to

paternal authority. Thefe obferve that all the ancient

traditions inform us, that the firft men lived a long
time ; by this longevity, joined to the multiplicity

of wives, which was then permitted, a great number

of families faw themfelves united under the authority

of one grandfather; and as it is difficult that a fociety,

any thing numerous, can maintain itfelf without a

fupreme authority, it is natural to imagine that their

children, accuftomed from their infancy to refpect

and obey their fathers, voluntarily refigned the fu-

preme command into their hands, fo foon as they

arrived to a Full maturity of reafon.

V. Others fuppofe that the fear and diffidence

which mankind had of one another, was their in-

ducement to unite together under a chief, in order

to fbelter themfelves from thofe rmfcfciefs which.

they
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they apprehended. From the iniquity of the firft

men, fay they, proceeded war, as alfo the neceffity

to which they were reduced of fubmitting to mafters,

by whom their rights and privileges might be deter-

mined.

VI. Some there are, in fine, who pretend that the

firft beginnings of civil focieties are to be attributed

to ambition fupported by force or abilities. The
moil dexterous, the ftrongeft, and the moft ambitious

reduced at firft the fimpleft and weakeft into fub-

jeclion ; thofe growing ftates were afterwards in-

fenfibly ftrengthened by conquefts, and by the con-

currence of fuch as became voluntary members of

thofe focieties.

VII. Such are the principal conjectures of political

writers in regard to the origin of focieties
-,

to which

hi us add a few reflections.

The firft is, that in the inftitution of focieties,

mankind in all probability thought rather of redrefs-

ing the evils which they had experienced, than of

procuring the feveral advantages refuking from laws,

from commerce, from the arts and fciences, and

from all thofe other improvements fo frequently
mentioned in hiftory.

2. The natural difpofition of mankind, and their

general manner of acting, do not by any means per-
mit us to refer the inftitution of all governments to

a general and uniform principle. More natural it is

to think that different circumftances gave rife to dif-

ferent ftates,

3. We



io Tie Principles of

3 . We behold without doubt the firfl image of

government in democratic fociety, or in families;

but there is all the probability in the world, that it

was ambition, fupported by force or abilities, which

firfl fubjected the feveral fathers of families under

the dominion of a chief. This appears very agreeable

to the natural difpofition of mankind, and feems

further fupported by the manner in which the fcripture

fpeaks of Nimrod *, the firfl king mentioned in

hiflory.

4. When fuch a body politic was once framed,

feveral others joined themfelves to it afterwards,

through different motives
*,
and other fathers of fa-

milies being afraid of intuits or opprefllon from thofe

growing dates, determined to form themfelves into

the like focieties, and to chufe to themfelves a chief.

5. Be this as it may, we mufl not imagine that

thofe firfl flates were fuch as exifl in our days. Hu-
man inflitutions are ever weak and imperfect in

their beginnings, there is nothing but time and expe-
rience that can gradually bring them to perfection.

The firfl flates were in all probability very fmall :

Kings in thofe days were only a kind of chiettains,

or particular magiflrates, appointed for deciding dif-

putes, or for the command of armies. Hence we

find by the mofl ancient hiflories, that there were

fometimes feveral kings in one and the fame nation.

VIII. But to conclude, whatever can be faid in

regard to the original of the firfl governments, con-

fifls, according ,to what we have already obferv-

ed, in mere conjectures, that have only more or

* See Genefis, c. x. jfr. 8, & feq.

lefs
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Jefs probability. Befides, this is a queftion rather

curious than ufeful or neceflary -,
the point of im-

portance, and that particularly interesting to man-

kind, is to know whether the eflablifhment of

government, and of a fupreme authority, was

really neceflary, and whether mankind derive from

thence any considerable advantages : This is what

we call the right of congruity or fitnefs, and what

we are going now to examine.

CHAP. III.

Of the right of congruity or fitnefs with regard to

the inflitution of civil fociety , and the
necefjity

of a fupreme authority : of civil liberty ; that it

is far preferable to natural liberty
r

, and that the

fiate is of all human conditions the mofi perfeB^
the mofi reafonable^ and confequently the natural

fiate of man,

I. \]\7" E are here to inquire, whether the efta-

* * blifhment of civil fociety, and of a fu-

preme authority, was abfolutely neceflary to man-

kind, or whether they could not live happy without

it? And whether fovereignty, whofe original is owing
perhaps to ufurpation, ambition, and violence, does

not include an attempt againft the natural equality
and independency of man ? Thefe are without doubt

queftions of importance, and which merit the ut-

mofl attention.

II. I
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II. I grant, at firfl fetting out, that the primitive

and original fociety which nature has eftablifhed

amongft mankind, is a ftate of equality and inde-

pendence-, it is likewife true, that the law of nature is

that to which all men are obliged to conform their

actions ; and in fine it is certain, that this law is in

itfelf moil perfect, and the beft adapted for the pre-
lervation and happinefs of mankind.

III. It mutt likewife be granted, that if mankind,

during the time they lived in natural fociety, had

exactly conformed to nature's laws, nothing would
have been wanting to complete their happinefs, nor

would there have been any occafion to eftablifh a

fupreme authority upon earth. They would have

lived in a mutual intercourfe of love and beneficence,

in a fimplicity without ftate or pomp, in an equality
without jealoufy, Arrangers to all fuperiority but that

of virtue, and to every other ambition than that of

being difinterefted and generous.

IV. But mankind were not long directed by fo per-

fect a rule \ the vivacity of their paffions foon weak-

ened the force of nature's law, which ceafed now to be

a bridle fufficient for them, fo that they could no longer
belefttothemfelves thus weakened and blinded by their

paffions. Let us explain this a little more particularly.

V. Laws are incapable of contributing to the hap-

pinefs of fociety, unlefs they be fufficiently known.

The laws of nature cannot be known otherwife to

man, than as he makes a right life of his reafon > but

as the greateft part of mankind, abandoned to them-

felves, liften rather to the prejudices or paffion than

to
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to reafon and truth, it thence follows, that in the flate

or natural fociety, the laws of nature were known
but very imperfectly, and confequently that in this

condition of things man could not lead an happy life.

VI. Befides, the flate of nature wanted another

thing neceffary for the happinefs and tranquillity of

fociety, I mean a common judge, acknowledged as

fuch, whofe bufinefs it is to decide the differences

that every day arife betwixt individuals.

VII. In this flate, as every one would be fupreme
arbiter of his own actions, and would have a right

of being judge himfelf, both of the laws of nature

and of the manner in which he ought to apply them,

this independence and excefiive liberty could not but

be productive of diforder and confufion, efpecially

in cafes where there happened to be any claming of

interefls or paffions.

VflL In fine, as in the flate of nature no one had

a power of enforcing the execution of the laws, nor

an authority to punifli the violation of them, this

was a third inconveniency of the flate of primitive

fociety, by which the efficacy of natural laws was al-

mofl intirely deflroyed. For as men are framed, the

laws derive their greater! force from the coercive

power, which, by exemplary punilhments, intimi-

dates the wicked, and balances the fuperior force of

pleafure and paffion.

IX. Such were the inconveniencies that attended

the flate of nature. By the excefiive liberty and in-

dependence
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dependence which mankind enjoyed, they were hur-

ried into perpetual troubles : for which reafon they
were under an abfolute necefiity of quitting this ftate

of independence, and of feeking a remedy againft

the evils of which it was productive ; and this remedy

they found in the eftablifhment of civil fociety and

a fovereign authority.

X. But this could not be obtained without effect-

ing two things equally neceflary ; the firft was to

unite together by means of a more particular fociety ;

the fecond to form this fociety under the depend-
ence of a perfon invefted with an uncontrolable

power, to the end that he might maintain order and

peace.

XI. By thefe means they remedied the inconve-

niencies above-mentioned. The fovereign, by pro-

mulgating his laws, acquaints his fubjecls with the

rules which they ought to follow. We then ceafe

to be judges in our own caufe, our whims and

paffions are checked, and we are obliged to contain

ourfelves within the limits of that regard and refpect

which we owe to each other.

XII. This might be fufficient to prove the ne-

ceflity of government, and of a fupreme authority
in fociety, and to eftablifh the right of congruity
or fitnefs in this refpect : But as it is a queftion of

the utmoft importance; as mankind have a particular

intereft in being well acquainted with their ftate ;

as they have a natural paflion for independence,
and generally frame falfe notions of liberty , it will

nor
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not be improper to continue our reflections on this

fubject.

XIII. Let us therefore examine into natural and

civil liberty , let us afterwards endeavour to fhew,

that civil liberty is far preferable to that of na-

ture, and confequently, that the ftate which it pro-

duces, is of all human conditions the moft perfect,

and, to fpeak with exactnefs, the true natural ftate

of man.

XIV. The reflections we have to make upon this

fubjecl: are of the laft importance, affording ufeful

leffons both to princes and fubjects. The greateft

part of mankind are ftrangers to the advantages
of civil fociety, or at leafl they live in fuch a man-

ner, as to give no attention to the beauty or excel-

lence of this falutary inftitution. On the other hand,

princes often lofe fight of the end for which they
were appointed, and inftead of thinking that the

fupreme authority was eftablifhed for no other pur-

pofe than for the maintenance and fecurity of the

liberty of mankind, that is, to make them enjoy a

folid happinefs, they frequently direct it to a differ-

ent end, and to their own private advantage. No-

thing therefore is more neceffary than to remove the

prejudices both of fovereigns and fubjects in regard
to this article.

XV. Natural liberty is the right which nature

gives to all mankind, of difpofing of their perfons
and property, after the manner they judge moft con-

venient to their happinefs, on condition of their act-

ing

*5
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ing within the limits of the law of nature, and
of their not abufing it to the prejudice of other

men. To this right of liberty there is a reciprocal

obligation correfponding, by which the lav/ of nature

binds all mankind to refpect the liberty of other men,
and not to difturb them in the ufe they make of it,

fo long as they do not abufe it.

XVI. The laws of nature are therefore the rule and

meafure of liberty-, and in the primitive and natural

Hate, mankind have no liberty but what the laws

of nature give them , for which reafon it is proper
to obferve here, that the flate of natural liberty is

not that of an intire independence. In this ftate,

men are indeed independent with regard to one an-

other, but they are all in a ftate of dependence on

God and his laws. Independence, generally fpeak-

ing, is a ftate unfuitable to man, becaufe by his very
nature he holds it of a fuperior.

XVII. Liberty and independence of any. fuperior,

are two very diftinct things, v/hich muft not be con-

founded. The firft belongs cffentially to man, the

other cannot fuit him. And fo far is it from be-

ing true, that i.uman liberty is of itfelf inconfiftent

with dependence on a fovereign and fubmiiTion to

his laws, that, on the contrary, it is this power of the

fovereign, and the protection which men derive from

thence, that forms the greater! fecurity of their

liberty.

XVIII. This will be frill better underflood by

recollecting what we have already fettled, when

fpeak-
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{peaking of natural liberty. We have fhewn that

the reftrictions which the law of nature makes to the

liberty of man, far from diminifhing or fubverting it,

on the contrary conftitutes its perfection and fecurity.

The end of natural laws is not fo much to reftrain

the liberty of man, as to make him act agreeably to

his real intereffc; and moreover, as thefe very laws

are a check to human liberty, in whatever may be

of pernicious confequence to others, it fecures, by

thefe means, to all mankind, the higher!, and the

moft advantageous degree of liberty they can reafon-

ably defire*

XIX. We may therefore conclude, that in the

ftate of nature man could not enjoy all the advan-

tages of liberty, but inafmuch as this liberty was

made fubjecr. to reafon, and the laws of nature were

the rule and meafure of the exercife of it. But if it

be true in fact, that the flate of nature was attended

with the feveral inconveniencies already mentioned,

inconveniencies which almoft effaced the impreflicn

and force of natural laws, it is a plain confequence^

that natural liberty mud have greatly fuffered thereby,

and that by not being reftrained within the limits of

the law of nature, it could not but degenerate into

licentioufnefs, and reduce mankind to the moft

frightful and the moft melancholy of fituatiohs.

XX. As they were perpetually divided by conten-

tions, the ftrongeft oppreffed the weakeft; they pof-

feiTed nothing with tranquillity *, they enjoyed no re-

pofe : and what we ought particularly to obferve is,

that all thefe evils were owing chiefly to that very

Vol. II. C inde-
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independence which mankind were poireffed of in re-

gard to each other, and which deprived them of all

fecurity of the exercife of their liberty; infomuch that

by being too free, they enjoyed no freedom at all ;

for freedom there can be none, when it is nQt fubject

to the direction of laws.

XXI. If it be therefore true, that the civil ftate

gives a new force to the laws of nature, if it be true

alfo, that the eftablifhment of fovereignty fecures,

in a more effectual manner, the obfervance of thofe

laws, we mull conclude, that the liberty, which

man enjoys in this ftate, is far more perfect, more

fecure, and better adapted to procure his happinefs,

than that which he was poflefTed of in the ftate of

nature.

XXII. True it is that the inftitution of govern-
ment and fovereignty is a confiderable limitation to

natural liberty, for man muft renounce that power
of difpofing of his own perfon and actions, in a word,

his independence. But what better ufe could man-

kind make of their liberty, than to renounce every

dangerous tendency it had in regard to themfelves,

and to preferve no more of it than was neceflary to

procure their own real and folid happinefs ?

XXIII. Civil liberty is therefore, in the main,

nothing more than natural liberty, diverted of that

part of it which formed the independence of indivi-

duals, by the authority which they have conferred

on their fovereign.

XXIV. This
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XXIV. This liberty is ftill attended with two

confiderable advantages, which natural liberty had

not. The firft is, the right of infilling that their

ibvereign (lull make a good ufe of his authority,

agreeably to the purpofes for which he was intruded

with it. The fecond is the fecurity which prudence

requires that the fubjects mould referve to themfelves

for the execution of the former right, a fecurity ab-

folutely necerTary, and without which the people can

never enjoy any folid liberty.

XXV. Let us therefore conclude, that to give an

adequate definition of civil liberty, we muft fay, that

it is natural liberty itfelf, diverted of that part, which

conftituted the independence of individuals, by the

authority which it confers on fovereigns, and at-

tended with a right of infifting on his making a good
ufe of his authority, and with a moral fecurity that

this right will have its effect.

XXVI. Since civil liberty therefore is far prefer-

able to that of nature, we may fafely conclude, that

the civil ftate, which procures this liberty to man-

kind, is of all human ftates the moil perfect, the

moil reafonable, and of courfe the true natural ftate

of man.

XXVII. And indeed, fince man, by his nature,

is a free and intelligent being, capable of difcovering
his flate by himfelf, as well as its ultimate end, and

of taking the neceflary meafures to attain it, it is

properly in this point of view that we muft confider

his natural ftate j that is, the natural ftate of man
C 2 muft
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muft be that, which is mod agreeable to his nature,

to his conftitution, to reafon* to the good ufe of his

faculties, and to his ultimate end ; all which circum-

flances perfectly agree with the civil flate. In fhort,

as the inftitution of government and fupreme autho-

rity brings men back to the obfervance of the laws

of nature, and confequently to the road of happinefs,

it makes them return to their natural flate, from

whence they had ftrayed by the bad ufe which they
made of their liberty.

XXVIII. The reflections we have here made on

the advantages which men derive from government,
deferve very great attention.

i. They are extremely proper for removing the

falfe notions which moll people have upon this fub-

ject , as if the civil flate could not be eftablifhcd but

in prejudice to their natural liberty, and as if govern-
ment had been invented only to fatisfy the ambition

of defigning men, contrary to the interefl of the reft

of the community.
2. They infpire mankind with a love and refpecl:

for fo falutary an inftitution, difpofing them thus to

fubmit voluntarily to whatever the civil fociety re-

quires of them, from a conviction that the advantages
from thence derived are very confiderable.

3. They may likewife contribute greatly to the

increafe of the love of one's country, the firft feeds

of which nature herfelf has implanted, as it were,

in the hearts of all mankind, in order to promote,
as it moft effectually does, the happinefs of fociety.

Sextus Empiricus relates,
"

that it was a cuftom among
" the ancient Perfians, upon the death of a king,

" to
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<c to pafs five days in a ftate of anarchy, as an in-

" ducement to be more faithful to his fuccefibr,
" from the experience they acquired of the incon-
" veniencies of anarchy, of the many murders, rob-
"

beries, and every other mifchief, with which it is

**
pregnant *."

XXIX. As thefe reflections are proper for re-

moving the prejudices of private people, fo they

likewife contain mod excellent inflructions
*

even for

fovereigns. For is there any thing better adapted
for making princes fenfible of the full extent of their

duty, than to reflect ferioufly on the ends which the

people propofed to themfelves in intruding them
with their liberty, that is, with whatever is mod
valuable to them ; and on the engagements into

which they entered, by charging themfelves with fo

facred a depofit ? When mankind renounced their

independence and natural liberty, by giving mafters

to themfelves, it was in order to be fheltered from

the evijs with which they were afflicted, and in hopes,
that under the protection and care of their fovereign,

they mould meet with folid happinefs. Thus have

we feen, that by civil liberty mankind acquired a

right of
infifting upon their fovereign's ufing his

authority agreeably to the defign with which he was

entrufted with it, which was to render their fubjects
wife and virtuous, and thereby to promote their real

felicity. In a word, whatever has been faid con-

cerning the advantages of the civil ftate preferably

*
Adverf. Mathemat. lib. 2. 33. Vid. Herodot. lib. 1.

Cap. 96, & fe
<j.

C 3 to
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to that of nature, fuppofes this ftate in its due per-

fection-, and that both fubjecls and fovereign dif-

charge their duties towards each other.

CHAP. IV.

Of the ejfential conjlitution of fatesy and of the

: manner in which they are formed.

I. AFTER treating of the original of civil

***
focieties, the natural order of our fubject

leads us to examine into the efTential conftitution of

ftates, that is, into the manner in which they are

formed, and the internal frame of thofe furprizing
ftru&ures.

II. From what has been faid in the preceding

chapter it follows, that the only effectual method
which mankind could employ in order to fkreen

themfelves from the evils with which they were
afflicted in the ftate of nature, and to procure to

themfelves all the advantages wanting to their fecu*

rity and happinefs, muft be drawn from man him-

felf, and from the affiftance of fociety.

III. For this purpofe, it was neceflary that a

multitude of people mould unite in fo particular a

manner, that their prefervation muft depend on each

other, to the end that they remain under a necefiity
of mutual affiftance, and by this junflion of ftrength
and interefts, be able not only to repel the infults

againft
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againft which each individual could not guard fo

eafily, but alio to contain thofe who fhould attempt
to deviate from their duty, and to promote, more

effectually, their common advantage. Let us ex-

plain more particularly how this could be effected.

IV. Two things were neceffary for this purpofe.

i. It was neceffary to unite for ever the wills of

all the members of the fociety, in fuch a manner,
that from that time forward they fhould never defire

but one and the fame thing in whatever relates to the

end and purpofe of fociety. 2. It was requifite after-

wards to eftablifh a fupreme power fupported by the

ftrength of the whole body (by which means they

might over-awe thofe who fhould be inclinable to

difturb the peace) and to inflict a prefent and fenfible

evil on fuch as fhould attempt p act contrary to the

public good.

V. It is from this union of wills and of ftrength,

that the body politic or ftate refults, and without it

we could never conceive a civil fociety. For let the

number of confederates be ever fo great, if each man
was to follow his own private judgment in things

relating to the public good, they would only em-
barrafs one another, and the diverfity of inclinations

and judgments, arifing from the levity and natural

inconflancy of man, would foon demolifh all con-

cord, and mankind would thus relapfe into the in-

conveniencies of the ftate of nature. Befides, a fociety

of that kind could never act long in concert, and for

the fame end, nor maintain itfelf in that harmony
which conftitutes its whole ftrength, without a fupe-

C 4 rior
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rior power, whofe bufinefs it is to ferve as a check

to the inconftancy and malice of man, and to oblige
each individual to direct all his aftions to the public

utility,

VI. All this is performed by means of covenants;

for this union of wills in one and the fame perfon
could never be fo effected, as to actually deftroy the

natural diverfity of inclinations and fentiments > but

it is done by an engagement which every man enters

into, of fubrnitting his private will to that of a fingle

perfon, or of an aifembly ; infomuch that every re-

folution of this perfon or affembly, concerning things

relative to the public fecurity or advantage, muft be

conhdered as the pofitive will of all in general, and

of each in particular.
*

VII. With regard to the union of ftrength, which

produces the fovereign power, it is not formed by
e>ch man's communicating phyfically his ftrength

to a fingle perfon, fo as to remain utterly weak and

impotent
-

9 but by a covenant or engagement, whereby
all in general, and each in particular, oblige thenv

felves to make no ufe of their ftrength, but in fuch

a manner as fhall be prefcribed to them by the perfon

on whom they have, with one common accord, con~

ferred the fupreme authority.

VIII. By this union of the body politic under one

and the fame chief, each individual acquires, in fome

meafure, as much ftrength as the whole fociety united,

Suppofc, for inftance, there are a million of men in

;he commonwealth^ each man is able to refjft this

million,
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million, by means of their fubjection to the fovereign,

who keeps them all in awe, and hinders them from

hurting one another. This multiplication of ftrength

in the body politic refembles that of each member in

the human body ; take them afunder, and their vigor
is no more; but by their mutual union the ftrength

of each increafes, and they form, all together, a robuft

and animated body.

IX. The ftate may be defined, a fociety by which

a multitude of people unite together, under the de-

pendence of a fovereign, in order to find, through
his protection and care, the happinefs to which they

naturally afpire. The definition which Tully gives,

amounts pretty near to the fame. Multitudo juris

confenfit) & utilitatis communione fociata. A multi-

tude of people united together by a common intereft,

and by common Jaws, to which they fubmit with

one accord.

X. The ftate is therefore confidered as a body, or

as a moral perfon, of which the fovereign is the chief

or head, and the fubjects are the members; in con-

fluence of which we attribute to this perfon certain

actions peculiar to him, certain rights, privileges,-

and poffefiions, diftincl. from thofe of each citizen,

and to which neither each citizen, nor many, nor ever)

all together, can pretend, but only the fovereign.

XI. It is moreover this union of feveral perfons in

one body, produced by the concurrence of the wills

and the ftrength of every individual in one and the

feme perfon, that diftinguifhes the ftate from a mul-

titude*
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titude. For a multitude is only an afTemblage of

feveral perfons, each of whom has his own private

will, with the liberty of judging according to his own
notions of whatever is propofed to him, and of

determining as he pleafes; for which reafon they
cannot be faid to have only one will. Whereas the

ftate is a body, or a fociety, animated by one only

foul, which directs all its motions, and makes all its

members act after a conftant and uniform manner,
with a view to one and the fame end, namely, the

public utility.

XII. But it will be here objected, that if the union

of the will and of the flrength of each member of the

fociety, in the perfon of the fovereign, deftroys nei-

ther the will nor the natural force of each indivi-

dual; if they always continue in pofTeflion of it;

and if they are able, in fact, to employ it againft
the fovereign himfelf, what does the force of the

flate confift in, and what is it that conflitutes the

fecurity of this fociety ? I anfwer, that two things
contribute chiefly to maintain the ftate, and the fove-

reign, who is the foul of it.

The firft is the engagement itfelf, by which indi-

viduals have fubjected themfelves to the command
of a fovereign, an engagement which derives a con-

liderable force both from divine authority, and from

the fanction of an oath. But as to vicious and ill-

difpofed minds, on whom thefe motives make no

impreflion, the flrength of the government confifls

chiefly in the fear of thofe punifhments which the

fovereign may inflict upon them, by virtue of the

power with which he is invefled.

XIII. Now
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XIII. Now fince the means, by which the fove-

reign is enabled to compel rebellious and refractory

perfons to their duty, confifts in this, that the reft

of the fubjects join their ftrength with him for this

end (for, were it not for this, he would have no

more power than the loweft of his fubjecls) it fol-

lows from thence, that it is the ready fubmiflion of

good fubjects that furnifhes the fovereign with the

means of reprefling the infolent, and of maintaining
his authority.

XIV. But provided a fovereign fhews never fo

final 1 an attachment to his duty, he will always find

it cafy to fix the better part of his fubjects in his in-

tereft, and of courfe to have the greater!: part of the

ftrength of the ftate in his hands, and to maintain

the authority of the government. Experience has

always fhewn that princes only need a common fhare

of virtue to be adored by their fubjects. We may
therefore affirm, that the fovereign is capable of de-

riving from himfelf the means necefTary for the fup-

port of his authority, and that a prudent exercife

of the fovereignty, purfuant to the end for which it

was defigned, conftitutes at the fame time the happi-
nefs of the people, and, by a necefTary confequence,
the greateft fecurity of the government in the perfon
of the fovereign.

XV. Tracing the principles here eftabli fried in

regard to the formation of ftates, &c. were we
to fuppofe that a multitude of people, who had

lived hitherto independent of each other, wanted

to eftablifh a civil fociety, we mall find a ne-

ceflity

27



2.8 The Principles of

cefiity for different covenants, and for a general

decree.

. i. The firft covenant is that by which each-

individual engages with all the reft to join for ever

in. one body, and to regulate, with one common

confent, whatever regards their prefervation and their

common fecurity. Thofe who do not enter into this

firfl engagement, remain excluded from the new

fociety.

2. There muft afterwards be a decree made for

fettling the form of government ; otherwife they
could never take any fixt meafures for promoting,

effectually and in concert, the public fecurity and

welfare.

3. In fine, when once the form of government
is fettled, there muft be another covenant, whereby,
after having pitched upon one or more perfons to be

invefted with the power of governing, thofe on whom
this fupreme authority is corferred, engage to con-,

fult moft carefully the common fecurity and advan-

tage, and the others promife fidelity and allegiance

to the fovereign. This laft covenant includes a fub-

miffion of the ftrength and will of each individual,

to the will of the head pf the fociety, as far as the

public good requires \ and thus it is that a regular

ftate and perfect government are formed.

XVI. What we have hitherto delivered may be

further illuftrated by the account we have in hiftory

concerning the foundation of the Roman ftate. At
jirft we behold a multitude of people, who flock

together with a view of fettling on the banks of the

Tiber j afterwards they confujt about what form of

govern*
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government they fhall eftablifh, and the party for

monarchy prevailing, they confer the fupreme autho-

rity on Romulus *.

XVII. And though we are Grangers to the original

of moft ftates, yet we mult not imagine that what

has been here faid, concerning the manner in which

civil focieties are formed, is a mere fiction. For

fince it is certain, that all civil focieties had a begin-

ning, it is impofiible to conceive, how the members,
of which they are compofed, could agree to live to-

gether, dependent on a fupreme authority, without

fuppofing the covenants above-mentioned.

XVIII. And yet all political writers do not ex-

plain the origin of ftates after our manner. Some
there are -f who pretend, that ftates are formed

merely by the covenant of the fubjects with one an-

other, by which each man enters into an engagement
with all the reft not to refift the will of the fovereign,

upon condition that the reft on their fide fubmit to

the fame engagement ; but they pretend that there is

no original compact between the fovereign and the

fubjects.

XIX. The reafon why thefe writers give this ex-

plication of the matter, is obvious. Their defign is

to give an arbitrary and unlimited authority to fove-

reigns, and to deprive the fubjects of every means
of withdrawing their allegiance upon any pretext

whatever, notwithftanding the bad ufe the fovereign
* See Dionyfius Halicarn. lib. 2. in the beginning.

'f A. Hobbes, de Cive, cap. v. 7.

3 , may
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may make of his authority. For this purpofe it was

abfolutely necefTary to free kings from all reftraint

of compact or covenant between them and their fub-

jects, which, without doubt, is the chief inftrument

of limiting their power.

XX. But notwithftanding it is of the utmoft im-

portance to mankind, to fupport the authority of

kings, and to defend it againft the attempts of reft-

lefs or mutinous fpirits, yet we muft not deny evi-

dent truths, or refufe to acknowledge a covenant,

in which there is manifeftly a mutual promife, of

performing things to which they were not before

obliged.

XXL When I fubmic voluntarily to a prince, I

promife him allegiance, on condition that he will

protect me; the prince on his fide promifes me his

protection, on condition that I will obey him. Before

this promife, I was not obliged to obey him, nor

was he obliged to protect me, at lead by any prfeft

obligation , it is therefore evident, that there muft be

a mutual engagement.

XXII. But there is ftill fomething more ; for fo

far is the fyftem we are here refuting, from ftrength-

ening the fupreme authority, and from fcreening it

from the capricious invafions of the fubject, that,

on the contrary, nothing is of a more dangerous

confequence to fovereigns, than to fix their right on

fuch a foundation. For if the obligation of the fub-

jects towards their princes is founded merely on the

mutual covenant between the fubjects, by which each

man



Politic Law.
man engages for the fake of the reft to obey the fo-

vereign, on condition that the reft do the fame for

his fake , it is evident, that at this rate every fubject

makes the force of his engagement depend on the

execution of that of every other fellow-fubjec~r, ; and

confequently if any one refufes to obey the fovereign,

all the reft (land relcafed from their allegiance. Thus

by endeavouring to extend the rights of fovereigns

beyond their juft limits, inftead of ftrengthening,

they rather inadvertently weaken them.

CHAP. V.

Of the fovereigtiy fovereignty> and the fubjefis*

I. ^pHE fovereign in a ftate, is that perfon
*- who has a right of commanding in the laft

reforu

II. As to the fovereignty we muft define it, the

right of commanding civil fociety in the laft refort,

which right the members of this fociety have con-

ferred on one and the fame perfon, with a view to

preferve order and fecurity in the commonwealth,
and, in general, to procure, under his protection
and through his care, their own real happinefs, and

cfpecially the fure exercife of their liberty.

III. I fay, in the firft place, that fovereignty is

the right of commanding civil fociety in the laft

refort, to fhew that the nature of fovereignty confifts

chiefly in two things.

4 The
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The firft is, the right of commanding the mem*
bers of the fociety, that is, of directing their actions

with authority, or with a power of compelling.
The fecond is, that this right ought to be that

of commanding in the laft refort in fuch a manner,
that every private perfon be obliged to fubmit, with-

out a power left to any man of refilling. Otherwife*
if this authority was not fuperior to every other upon
earth, it could eflablifh no order or fecurity in the

commonwealth, though thefe are the ends for which

it was eftablilhed.

IV. In the fecond place, I fay, that it is a right
conferred upon a perfon, and not upon a man, to

denote that this perfon may be, not only a fingle man,
but likewife a multitude of men, united in council,

and forming only one will, by means of a plurality

of fuffrages, as we mail more particularly explain

hereafter.

V. Thirdly, I fay* to one and the fame perfon,"

to fhew that fovereignty can admit of no fhare or

partition, that there is no fovereign at all when there

are many, becaufe there is no one who commands
then in the lad refort, and none of them being obliged

to give way to the other, their competition muft

necefTarily throw every thing into diforder and con-

fuiion.

VI. I add, in fine, to procure their own happinels,
&c. in order to point out the end of fovereignty*
that is, the welfare of the people. When fovereigns
once lofe fight of this end, when they pervert it to

their
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their private interefts, or caprices, fovereignty then

degenerates into tyranny, and ceafes to be a legitimate

authority. Such is the idea we ought to form of a

fovereign and of fovereignty.

VII. All the other members of the ftate are called

fubjeels, that is, they are under an obligation of

obeying the fovereign.

VIII. Now a perfon becomes a member or fubject

of a ftate two ways, either by an exprefs or by a

tacit covenant.

IX. If by an exprefs covenant, the thing admits

of no difficulty. But, with regard to a tacit covenant,

we mull obferve that the firft founders of Clares, and

all thofe who afterwards became members thereof,

are fuppofed to have ftipulaied, that their children

and defcendants mould, at their coming into the

world, have the right of enjoying thole advantages
which are common to all the members of the ftate,

provided neverthelefs that thefe defcendants, when

they attain to the ufe of reafon, be on their part

willing to fubmit to the government, and to acknow-

ledge the authority of the fovereign.

X. I faid, provided the defcendants acknowledged
the authority of the fovereign , for the ftipulation of

the parents cannot, in its own nature, have the force

of
iubjecting the children again ft their will to an

authority, to which they would not of themfelves

chufe to fubmit : Hence the authority of the fovereign
over the children of the members of the ftate, and the

Vol. II. D right,
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right, on the other hand, which thefe children have

to the protection of the fovereign, and to the ad-

vantages of the government, are founded on mutual

confent.

XI. Now if the children of members of the ftate,

upon attaining to the years of difcretion, are willing

to live in the place of their parentage, or in their

native country, they are by this very act fuppofed to

fubmit themfelves to the power that governs the ftate,

and confequently they ought to enjoy, as members

of that ftate, the advantages naturally arifing from it.

This is the reafon likewife, that when once the fove-

reign is acknowledged, he has no occafion to tender

the oath of allegiance to the children, who are after-

wards born in his dominions.

XII. Befides, it is a maxim which has been ever

confidered as a general law of government, that who-

foever merely enters upon the territories of a ftate,

and by a much ftronger reafon, thofe who are defirous

of enjoying the advantages which are to be found

there, are fuppofed to renounce their natural liberty,

and to fubmit to the eftablifhed laws and government,
fo far as the public and private fafety requires.

And if they refufe to do this, they may be confidered

as enemies, in this fenfe at leaft, that the government
has a right to expel them the country, and this is

likewife a tacit covenant, by which they make a

temporary fubmiflion to the government.
4

XIII. Subjects are fometimes called cives, or mem*
bers of the civil ftate j fome indeed make no di-

flinction
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ftinclion between thefe two terms, but I think it is

better to diftinguifh them. The appellation of civis

ought to be underftood only of thofe who fhare in

all the advantages and privileges of the aflbciation,

and who are properly members of the ftate, either

by birth, or in fome other manner. All the reft are

rather inmates, ftrangers, or temporary inhabitants,

than members. As to women and fervants, the

title of member is applicable to them only, inafmuch

as they enjoy certain rights, in virtue of their

dependence on their domeftic governor, who is pro-

perly a member of the ftate , and all this depends
on the laws and particular cuftoms of each govern-
ment.

XIV. To proceed; members, befides the general

relation of being united in the fame civil fociety, have

likewife many other particular relations, which are

reducible to two principal ones.

The firft is, when private people compofe parti-

cular bodies or corporations.

The fecond is, when fovereigns entruft particular

perfons with fome fhare of the adminiftration.

XV. Thofe particular bodies are called Companies,

Chambers, Colleges, Societies, Communities, But it is

to be obferved, that all thefe particular focieties are

finally fubordinate to the fovereign.

XVI. Befides, we may confider fome as more
ancient than the eftablifhment of civil ftates, and

others as formed fince.

D 2 XVII. The
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XVII. The latter are likewife either public, fuch

as are eftablifhed by the authority of the fovereign,
and then they generally enjoy fome particular privi-

leges, agreeably to their patents : or private, fuch as

are formed by private people.

XVIII. In fine, thefe private bodies are either

lawful or unlawful. The former are thofe, which,

having nothing in their nature contrary to good
order, good manners, or the authority of the fove-

reign, are fuppofed to be approved of by the (late,

though they have not received any formal fanction.

With refpecl to unlawful bodies, we mean not only
thofe whofe members unite for the open commiflion

of any crime, fuch as gangs of robbers, thieves,

pirates, banditti, but likewife all other kinds of con-

federacy, which the fubjects enter into, without the

confent of the fovereign, and contrary to the end of

civil fociety. Thefe engagements are called cabals,

factions, confpiracies.

XIX. Thofe members whom the fovereign entrufts

with fome (hare of the adminiftration, which they

exercife in his name and by his authority, have in

confequence thereof particular relations to the reft

cf the members, and are under ftronger engagements
to the fovereign ; thefe are called minifters, public

officers, or magiftrates.

/

XX. Such are the regents of a kingdom, during
a minority, the governors of provinces and towns,

the commanders of armies, the directors of the trea-

fury, the presidents cf courts of juftice, ambafladors,

or
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or envoys to foreign powers, &c. As all thefe per-
fons are entrufted with a mare of the adminiftration,

they reprefent the fovereign, and it is they that have

properly the name of public minifters.

XXI. Others there are, who aiiift merely in the

execution of public bufinefs, fuch as counfellors,

who only give their opinion, fecretaries, receivers

of the public revenue, foldiers, fubaltern officers, &c.

C H A P. VI.

Of the immediate fource y and foundation of fove-

reignty.

I. 'TpHOUGH what has been faid in the fourth
-*"

chapter concerning the ilrudlure of ftates,

is fufficient to fhew the original and fource of fove-

reignty, as well as its real foundation ; yet as this is

one of thofe queftions on which political writers are

greatly divided, it will not be amifs to examine it

fomewhat more particularly; and what remains (till

to be faid upon this fubject, will help to give us a

more complete idea of the nature and end of fove-

reignty.

II. When we inquire here into the fource of fove-

reignty, our intent is to know the neareft and im-

mediate fource of it , now it is certain, that the

iupreme authority, as well as the title on which this

power is eftablifhed, and which eoniiitutes its right,
is derived immediately from the very covenants

D 3 which
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which constitute civil fociety, and give birth to go-
vernment.

III. And indeed, upon confidering the primitive

ftate of man, it appears mod certain, that the appel-

lations of fovereigns and fubjects, mailers and flaves,

are unknown to nature. Nature has made us all of

the fame fpecies, all equal, all free and independent
of each other; in ihort, fhe was willing that thofe,

on whom (he has bellowed the fame faculties, mould

have all the fame rights. It is therefore beyond all

doubt, that, in this primitive ftate of nature, no man
has of himfelf an original right of commanding others,

or any title to fovereignty.

IV. There is none but God alone that has, in

confequence of his nature and perfections, a natural,

cfTential, and inherent right of giving laws to man-

kind, and of exercifing an abfolute fovereignty over

them. The cafe is othervvife between man and man;

they are in their own nature as independent of one

another, as they are dependent on God, This liberty

and independance is therefore a right naturally be-

longing to man, of which it would be unjuft to de-

prive him againft his will.

V. But if this be the cafe, and there is yet a fu>

preme authority fubfifting amongft mankind, whence

can this authority arife, unlefs it be from the compacts
or covenants, which men have made amongft them-

felves upon this fu eject ? For as we have a right of

transferring our property to another by a covenant ;

fo 3 by a voluntary fubmiflion, a perfon may convey

3*
t0
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to another, who accepts of the renunciation, the na-

tural right he had of difpofing of his liberty and

natural ftrength.

VI. It mud: therefore be agreed, that fovereignty

refides originally in the people, and in each indivi-

dual with regard to himfelf ; and that it is the trans-

ferring and uniting the feveral rights of individuals

in the perfon of the fovereign, that conftitutes him

fuch, and really produces fovereignty. It is beyond
all difpute, for example, that when the Romans chofe

Romulus and Numa for their kings, they mull have

conferred upon them, by this very act, the fovereignty,

which thofe princes were not pofTefTed of before, and

to which they had certainly no other right than what

was derived from the election of the people.

VII. Neverthelefs, though it be evident, that the

immediate original of fovereignty is owing to. human

covenants, yet nothing can hinder us from affirming,

with good ground, that it is of divine as well as

human right.

VIII. And indeed, right reafon having made it

plainly appear, after the multiplication of mankind,

that the eftablifhment of civil focieties and of a fu-

preme authority, was ablblutely necefTary for the

order, tranquillity, and prefervation of the fpecies,

it is as convincing a proof that this inftitution is

agreeable to the defigns of Providence, as if God
himfelf had declared it to mankind by a pofitiye re-

velation. And fince God is efifentially fond of order,

he is doubtlefs willing that there fnould be a fupreme
D 4 authority



40 The Principles of

authority upon earth, which alone is capable of pro-

curing and fupporting that order amongft mankind,

by enforcing the obfervance of the laws of nature.

IX. There is a beautiful paffage of Cicero's to this

purpofe *. Nothing is more agreeable to the fupreme

Deity, that governs this univerfe, than civil focieties

lawfully efiablijldcd.

X. When therefore we give to fovereigms the title

of God's vicegerents upon earth, this does not imply
that they derive their authority immediately from

God ; but it fignifies only, that by means of the

power lodged in their hands, and with which the

people have inverted them, they maintain, agreeably

to the views of the Deity, both order and peace, and

thus procure the felicity of mankind.

XI. But if thefe magnificent titles add a confider-

able lufire to fovereignty, and render it more refpec~t-

able, they afford likewife, at the fame time, an ex-

cellent lefTon to princes. For they cannot deferve

the title of God's vicegerents upon earth, but inaf-

much as they make ufe of their authority, purfuant

to the views and purpofes for which they were in-

truded with it, and agreeably to the intention of the

Deity, that is, for the happinefs of the people, by

ufing all their endeavours to infpire them with vir-

tuous
principles.

* Nihil (ft
Hi frincipi Deo, qui omnem bunc mundum regit, qucd

quidem in terris fiat acctptius, quam coufilia ccetufque bominum jure

jociatiy qua ci<viiates appcllantur. Somn, Scip. cap. 3.

XII. This
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XII. This, without doubt, is fufficient to make
us look upon the original of government as facred,

and to induce fubjects to fhew fubmiffion and refpect

to the perfon of the fovereign. But there are political

writers who carry the thing further, and maintain that

it is God who confers immediately the fupreme power
on princes, without any intervention or concurrence

of man.

XIII. For this purpofe, they make a diftinction

betwixt the caufe of the (late, and the caufe of the

fovereignty. They confefs indeed that ftates are

formed by covenants, but they infill that God him-

felf is the immediate caufe of the fovereignty. Ac-

cording to their notions, the people, who chufe to

themfelves a king, do not,, by this act, confer the

fupreme authority upon him, they only point out the

perfon whom heaven is to entrufl with it. Thus the

confent of the people to the dominion ot one or more

perfons, may be confidered as a channel, through
which the fupreme authority flows, but is net its real

fource.

XIV. The principal argument which thefe writers

adopt, is, that as neither each individual amongir a

number of free and independent people, nor the

whole collective multitude, are in any wife polTeiTed
of the fupreme authority, they cannot confer it on
the prince. But this argument proves nothing: it is

true that neither each member of the fociety, nor the

whole multitude collected, are formally inveiied with

the fupreme authority, fuch as we behold it in the

fovereign, but it is fu/Bcieijt that they pofTefs it vir-

tually,
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tually, that is, that they have within themfelves all

that is neceffary to enable them, by the concurrence

of their free will and confent, to produce it in the

fovercign.

XV. Since every individual has a natural right of

difpofmg of his natural freedom according as he thinks

proper, why fhould he not have a power of trans-

ferrin.o- to another that right which he has of direc"l-

in<* himfelf ? Now is it not manifeft, that if all the

members of this fociety agree to transfer this right

to one of their fellow- members, this ceffion will be

the nearefl and immediate caufe of fovereignty ? It is

therefore evident, that there are, in each individual,

the feeds, as it were, of the fupreme power. The

cafe is here very near the fame as in that of feveral

voices, collected together, which, by their union,

produce a harmony, that was not to be found fepa-

rately in each.

XVI. But it will be here objected, that the

fcripture itfelf fays, that every man ought to be fub-

ject to the fupreme powers, becaufe they are efta-

blifned by God *. I anfwer, with Grotius, that

men have eftablifhed civil focieties, not in confe-

quence of a divine ordinance, but of their voluntary

motion, induced by the experience they had had of

the incapacity which feparate families were under,

of defending themfelves againft the infults and at-

tacks of human violence. From thence (he adds)

arifes the civil power, which St. Peter, for this

* Rom. xiii.

reafon,
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reafon, calls a human power *, though in other parts

of fcripture it bears the name of a divine inftitution-f ,

becaufe God has approved of it as an eftablilhment

ufeful to mankind J.

XVII. The other arguments, in favour of the

opinion we have been here refuting, do not even

deferve our notice. In general, it may be obferved,

that never were more wretched reafons produced

upon this fubject, as the reader may be eafily con-

vinced by reading Puffendorf on the law of nature

and nations, who, in the chapter correfponding to

this, gives thefe arguments at length, and fully re-

futes them

XVIII. Let us therefore conclude, that the opi-

nion of thofe, who pretend that God is the imme-
diate caufe of fovereignty, has no other foundation

than that of adulation and flattery, by which, in order

to render the authority of fovereigns more abfolute,

they have attempted to render it independent of all

human compact, and dependent only on God. But

were we even to grant, that princes hold their au-

thority immediately of God, yet the confequences,
which fome political writers want to infer, could not

be drawn from this principle.

XIX. For fince it is mod certain, that God could

never entruft princes with this fupreme authority,

Ep. i. chap. ii. 13. f Rom. xiii. i.

X Grotius of the right of war and peace, book i. chap. iv. y,
12. No. 3. See above, No. 7, and following.

See the Law of nature and nations, book vii. chap. iii.

but
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but for the good of fociety in general, as well as of

individuals, the exercife of this power muft neceffarily

be limited by the very intention which the Deity had

in conferring it on the fovereign; infomuch that the

people would ftill have the fame right of refilling

to obey a prince, who, jnftead of concurring with

the views of the Deity, would, on the contrary,

endeavour to crofs and defeat them, by rendering his

people miferable, as we fhall prove more particularly

hereafter.

CHAP. VII.

Of the effential
characters offovereignty^ its modi-

fications> extent^ and limits.

i. Of the charaSferiftics offovereignty.

I. COvereignty we have defined to be a right of^
commanding in the laft refort in civil fociety,

which right the members of this fociety have con-

ferred upon fome perfon, with a view of maintaining
order and fecurity in the commonwealth. This de-

finition fhews us the principal characterises of the

power that governs the (late, and this is what it will be

proper to explain here in a more particular manner.

II. The firft characleriftic, and that from which
all the others flow, is its being a fupreme and in-

dependent power, that is, a power that judges in

the laft refort of whatever is fufceptible of human

direction, and relates to the welfare and advantage
of
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of fociety , infomuch that this power acknowledges
no other fuperior power on earth.

III. It mud be obferved however, that when we

fay the civil power is, of its own nature, fupreme
and independent, we do not mean thereby, that it

does not depend, in regard to its original, on the

human will *
: all that we would have underftood is,

that, when once this power is eftablifhed, it acknow-

ledges no other upon earth, fuperior or equal to it,

and confequently that whatever it ordains in the ple-

nitude of its power, cannot be reverfed by any other

human will, as fuperior to it.

IV. That in every government there mould be

fuch a fupreme power, is a point abfolutely neceiTary ;

the very nature of the thing requires it, otherwife

it is impoflible for it to fubfift. For fince powers
cannot be multiplied to infinity, we muft necefTarily

Hop at fome degree of authority fuperior to all other:

and let the form of government be what it will,

monarchical, ariftocratical, democratical, or mixt,

we muft always fubmit to a fupreme decifion; fince

it implies a contradiction to fay, that there is any

perfon above him, who holds the highefl rank in the

fame order of beino-s.

V. A fecond characleridic, which is a confequence
of the former, is that the fovereign, as fuch, is not

accountable to any perfon upon earth for his con-

duct, nor liable to any punifhment from man
-,

for

both fuppofe a fuperior.

* See above, chap, iv, &c. where we have proved the contrarv.

VI. There

45
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VI. There are two ways of being accountable.

One as to a fuperior, who has a right of reverfing

what has been done, if he does not find it to his liking,

and even of inflicting fome punifhment, and this is

inconfiftent with the idea of a fovereign.

The other as to an equal, whofe approbation we

are defirous of having ; and in this fenfe a fovereign

may be accountable, without any abfurdity. And
even they who have a right idea of honour, endea-

vour by fuch means to acquire the approbation and

efteem of mankind, by letting all the world fee, that

they act with prudence and integrity: but this does

not imply any dependance.

VII. I faid that the fovereign, as fuch, was neither

accountable nor punifhable; that is, fo long as he

continues really a fovereign, and has not forfeited

his right. For it is pad all doubt, that if the fove-

reign, utterly forgetful of the end for which he was

entrusted with the fovereignty, applied it to a quite

contrary purpofe, and thus became an enemy to the

ftate; the fovereignty returns (ipfofaffo) to the nation,

who, in that cafe, can act towards the perfon, who

was their fovereign, in the manner they think mofb

agreeable to their fecurity and interefts. For, what-

ever notion we may entertain of fovereignty, no man,

in his fenfes, will pretend to fay, that it is an un-

doubted title to follow the impulfe of our irregular

paflions with impunity, and thus to become an enemy
to fociety.

VIII. A third characteriflic effential to fovereignty,

confidered in itfelf, is, that the fovereign, as fuch, be

above
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above all human or civil law. I fay, all human law;

for there is no doubt but the fovereign is fubjecl: to the

divine laws, whether natural or pofitive.

. Regum timendorum in proprios gregesy

Reges in ipfos imperium eft Jovis.

Hor. lib. 3. Od. 1.

IX. But with regard to laws merely human, as

their whole force and obligation ultimately depends
on the will of the fovereign, they cannot, with any

propriety of fpeech, be faid to be obligatory in

refpecl to him : for obligation neceffarily fuppofeth

two perfons, a fuperior and an inferior.

X. And yet natural equity requires fometimes,

that the prince mould conform to his own laws, to

the end that his fubjects may be more effectually

induced to obferve them. This is extremely well

exprefTed in thefe verfes of Claudian *.

In commune jubes fi quid, cenfefue tenendum.

Primus jujfa fubi \ tunc obfervantior cequi

Fit populuSj nee ferre negate cum viderit
ipfuftt

Autlorem parere Jibi: cGmponitur orbis

Regis ad exemplum -,
nee fie inflctlere fenfus

Humanos edicla valent^ ut vita regentis.

Would you your public laws mould facre'd ftand,

Lead firft the way, and act what you command.
The crowd grow mild and tractable to fee

The author governed by his own decree.

The world turns round, as its great matter draws,
And princes lives bind flronger than their laws.

* De IV. Conful. Honor. $ 296, Sc feq.

XL To
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XI. To proceed; in treating here of fovereignty,

we fuppofe that it is really and abfolutely fuch in its

own nature, and that the eftabiifhment of civil laws

ultimately depends on the fole will of the perfon who

enjoys the honours and title of fovereign, infomuch

that his authority, in this refpecl, cannot be limited:

otherwise this fuperiority of the prince above the laws

is not applicable to him in the full extent in which

we have given it him.

XII. This fovereignty, fuch as we have now repre-

fented it, refided originally in the people. But when

once the people have transferred their right to a

fovereign, they cannot, without contradiction, be

fuppofed to continue dill mailers of it.

XIII. Hence the diftinction which fome political

writers make between real fovereignty, which always

refides in the people, and attual fovereignty, which

belongs to the king, is equally abfurd and dangerous.

For it is ridiculous to pretend, that after the people

have conferred the fupreme authority on the king,

they mould ftill continue in poiTeflion of that very

authority, fuperior to the king himfelf.

XIV.We mufl therefore obferve here a
juffc medium,

and eflablifh principles that neither favour tyranny,

nor the fpirit of mutiny and rebellion.

i. It is certain, that fo foon as a people fubmit

to a king, really fuch, they have no longer the fu-

preme power.
2. But it does not follow, from the people's having

conferred the fupreme power in fuch a manner, that

they have refcrved to themfelves in no cafe the right

of rcfuming it. 3 . This
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3*\ This refervation is fometimes explicit; but

there is always a tacit one, the effect of which difclofes

itfelf, when the perfon, entrufled with the fupreme

authority, perverts it to an ufe directly contrary to

the end for which it was conferred upon him, as will

better appear hereafter.

XV. But though it be abfolutely neceffary, that

there fhould be a fupreme and independent authority

in the flate, there is neverthelefs fome difference, efpe-

cially in monarchies and ariftocracies, with regard
to the manner in which thole who arc entrufled with

this power, exercife it. In- fome dates the prince

governs as he thinks proper 5 in others, he is obliged
to follow fome iixt and conftant rules, from which

he is not allowed to deviate; this is what I call the

modifications of fovereignty, and from thence arifes

the diflinction of abfolute and limited fovereignty.

2 . Of abfolute fovereignty.

XVI. Abfolute fovereisntv is therefore nothing;

elfe but the right of governing the (late as the prince

thinks proper, according as the prefent fituation of

affairs feems to require, and without being obliged
to confult any perfon whatever, or to follow any fixt

and perpetual rules.

XVII. Upon this head we have feveral important
reflections to make.

i. The word abfolute power is generally very odi-

ous to republicans 4 and I muft confefs, that when it

is mifunderftood, it is apt to make the moft danprer-

ous impreffion on the minds of princes, dpecially in

the mouths of flatterers.

Vol. II. E 2 . In
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2. In order to form a juft idea of it, we muft

trace it to its principle. In the flate of nature,

every man has an abfolute right to act after what

manner he thinks mod conducive to his happinefs,

and without being obliged to confult any perfon

whatever, provided however that he does nothing

contrary to the laws of nature : confequently when a

multitude of men unite together, in order to form

a flate, this body hath the fame liberty in regard to

matters in which the public good is concerned.

3. When therefore the whole body of the people
confer the fovereignty upon a prince, with this extent

and abfolute power, which originally refided in them-

felves, and without adding any particular limitation

to it, we call that fovereignty abfolute.

4. Things being thus conflituted, we muft not

confound an abfolute power with an arbitrary, de-

spotic, and unlimited authority. For, from what

we have here advanced concerning the original and

nature of abfolute fovereignty, it manifeftly follows,

that it is limited, from its very nature, by the in-

tention of thofe who conferred it on the fovereign,

and by the very laws of God. This is what we

muft explain more at large.

XVIII, The end which mankind propofed to them-

felves in renouncing their natural independance, and

eftabliming government and fovereignty, was doubt-

lefs to redrefs the evils which they laboured under,

and to fecure their happinefs. If fo, how is it poffible

to conceive, that thofe, who, with this view, granted
an abfolute power to the fovereign, fhould have in-

tended to give him an arbitrary and unlimited autho-

rity,
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rity, fo as to intitle him to gratify his caprice and

paffions,
to the prejudice of the life, property, and

liberty of the fubject ? on the contrary, we have fhewn

above, that the civil flate mud neceiTarily empower
the fubjects to infill upon the fovereign's ufwg his

authority for their advantage, and according to the

purpofes for which he was entrufted with it.

XIX. It mufl: therefore be acknowledged, that

it never was the intention of the people to confer

abfolute fovereignty upon a prince, but with this

exprefs condition, that the public good fhou!d be

the fupreme law to direct him; confequently fo Jong
as the prince acts with this view, he is authorized by
the people; but, on the contrary, if he makes ufe

of his power merely to ruin and deflroy his fubjects,

he acts intirely of his own head, and not in virtue

of the power with which he was entruiled by the

people.

XX. Still further, the very nature of the thing
does not allow abfolute power to be extended beyond
the bounds of public utility ; for abfolute fovereignty

cannot confer a right upon the fovereign, which the

people had not originally in themfelves. Now before

the efUblifhment of civil fociety, furely no man had

a power of injuring either himfelf or others; con-

fequently abfolute power cannot give the fovereign
a right to hurt and abufe his fubjects.

XXI. In the (late of nature every man was abfo-

lute matter of his own perfon and actions, provided
he confinsd himfelf within the limits of the law of

E 2 nature.
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nature. Abfolute power is formed only by the union

of all the rights of individuals in the perfon of the

fov.ereign; of courfe the abfolute power of the fove-

reign is confined within the fame bounds, as thofe by
which the abfolute power of individuals was origin-

ally limited.

XXII. But I go dill further, and affirm that, fup-

pofing even a nation had been really willing to grant
their fovereign an arbitrary and unlimited power,
this conceflion would of itfelf be void and of no

effeft.

XXIII. No man can dived himfelf fo far of his

liberty as to fubmit to an arbitrary prince, who is to

treat him abiolutely according to his fancy. This

would be renouncing his own life, which he is not

mafter of-, it would be renouncing his duty, which

is never permitted : and if thus it be with regard to

aiVindividual who mould make himfelf a (lave, much
lefs hath an entire nation that power, which is not

to be found in any of its members.

XXIV. By this it appears mod evident, that all

ibvereignty, how abfolute foever we fuppofe it, hath

its limits; and that it can never imply an arbitrary

power in the prince of doing whatever he pleafes,

without any other rule or reafon than his own defpotic

will.

XXV. For how indeed fhould we attribute any
fuch power to the creature, when it is not to be found

in the fiip/eme Being himfelf? His abfolute domi-

nion
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nion is not founded on a blind will; his fovereign will

is always determined by the immutable rules of wif-

dom, juftice, and beneficence.

XXVI. In fhort, the right of commanding, or

fovereignty, ought always to be eftablifhed ultimate-

ly on a power of doing good, otherwife it cannot be

productive of a real obligation ; for reafon cannot

approve or fubmit to it; and this is what diftinguifhes

empire and fovereignty from violence and tyranny.
Such are the ideas we ought to form of abfolute

fovereignty.

3 . Of li??iited
fovereig?ity.

XXVII. But although abfolute power, confidered

in itfelf, and fuch as we have now reprefented it,

implies nothing odious or unlawful, and, in that

fenfe, people may confer it upon the fovereign ; yet
we mufl allow, that the experience of all ages has

informed mankind, that this is not the form of

government which fuits them belt, nor the fitteft

for procuring them a Hate of tranquillity and happi-
nefs.

XXVIII. Whatever diftance these may be between

the fubjects and the fovereign, in whatfoever degree
of elevation the latter may be placed above the reft,

ftill he is a human creature like themfelves ; their

fouls are all caft, as it were, in the fame mould,

they are all fubjecl to the fame prejudices, and fuf*

ceptible of the fame pafiions.

E'a XXIX. A-
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XXIX. Again, the very ftation, which fovereigns

occupy, expoles them to temptations, unknown to

private people. The generality of princes have nei-

ther virtue nor courage fufhxient to moderate their

paifions, when they find they may do whatever they
lift. The people have therefore great reafon to fear,

that an unlimited authority will turn out to their

prejudice, and that if they do not referve fome fe-

curity to themfelves, againft the fovereign's abufing

it, he will fome time or other abufe it.

XXX. It is thefe reflections, juftified by experience,

that have induced moil, and thofe the wifefl, nations,

to fet bounds to the power of their fovereigns, and

to prefcribe the manner in which the latter are to

govern j and this has produced what is called limited

fbvereignty.

XXXI. But though this limitation of the fupreme

power be advantageous to the people, it does no

injury to the princes themfelves; nay it may rather

be faid, that it turns out to their advantage, and

forms the greateft fecurity to their authority.

XXXII. It does no injury to princes-, for if they
could not be fatisned with a limited authority, their

bufinefs was to refufe the crown , and when once

they have accepted of it upon thefe conditions, they
are no longer at liberty to endeavour afterwards to

break through them, or to ftrive to render themfelves

abfolute.

XXXIII. It is rather advantageous to princes, be-

caufe thofe who are invefted with abfolute power,
2 and
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and are defirous of difcharging their duty? are obliged

to a far greater vigilance and circumfpection, and

expofed to more fatigue, than thofe who have their

talk, as it were, marked out to them, and are not

allowed to deviate from certain rules.

XXXIV. In fine, this limitation of fovereignty

forms the greater!: fecurity to the authority of princes*,

for, as they are lefs expofed hereby to temptation,

they avoid that popular fury, which is fometimes

difcharged on thofe, who, having been inverted with

abfolute authority, abufe it to the public prejudice.

Abfolute power eafily degenerates into defpotifm,

and defpotifm paves the way for the greateft and

mod fatal revolutions that can happen to fovereigns.

This is what the experience of all ages has verified :

it is therefore a happy incapacity in kings not to be

able to act contrary to the laws of their country.

XXXV. Let us therefore conclude, that it intirely

depends upon a free people, to inveft the fovereigns,

whom they place over their heads, with an authority

either abfolute, or limited. by certain laws, provided

thefe laws contain nothing contrary to juftice, nor

to the end of government. Thefe regulations, by
which the fupreme au:hority is kept within bounds,

are called, The fundamental laws of the flats.

4 . Offundamental laws.

XXXVI. The fundamental laws of a (late, taken

in their full extent, are not only the decrees by which

the entire body of the nation determine the form of

E 4 govern-
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government, and the manner of fucceeoing to the

crown i but are likewife the covenants betwixt the

people and the perfon on whom they confer the

fovereignty, which regulate the manner of governing,
and by which the fupreme authority is limited.

XXXVII. Thefe regulations are called fundamental

laws, becaufe they are the bafis, as it were, and founda-

tion of the ftate, on which the ilruclure of the govern-
ment is raifed, and becaufe the people look upon thofe

regulations as their principal ftrength and fupport.

XXXVIII. The name of laws however has been

given to thefe regulations in an improper and figura-

tive fenfe ; for, properly fpeaking, *they are real

covenants. But as thofe covenants are obligatory

between the contracting parties, they have the force

of laws themfelves. Let us explain this more at

large.

XXXIX. i. I obferve in the firft place, that

there is a kind of fundamental law, efTential to all

governments, even in thofe ftates where the mod
abfolute fovereignty prevails. This law is that of

the public good, from which the fovereign can never

depart, without being wanting in his duty; but this

alone is not fufficient to limit the fovereignty.

XL. Hence thofe promifes, either tacit or exprefs,

by which princes bind themfelves even by oath,

when they come to the crown, of governing accord-

ing to the laws of juftice and equity, of confulting

the public good, of opprefiing no man, of protecting
the
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the virtuous, and of punifhing evil doers, and the

like, do not imply any limitation to their authority,

nor any diminution of their abfolute power. It is

furrkient that the choice of the means for procuring

the advantage of the flate, and the method of put-

ting them in practice, be left to the judgment and

difpofal of the fovereign \ otherwise the diftinction

of abfolute and limited power would be utterly abo-

lifhed.

XLI. 2 . But with regard to fundamental laws,

properly fo called, they are only more particular

precautions taken by the people, to oblige fovereigns

more ftrongly to employ their authority, agreeably
to the general rule of the public good. This may
be done feveral ways; but ftill thefe limitations of

the fovereignty have more or lefs force, according
as the nation has taken more or lefs precautions,

that they fhall have their due effect.

XLII. Hence, i. a nation may require of a fove-

reign, that he will engage, by a particular promife,
not to make any new laws, nor to levy new imports,
to tax only fome particular things, to give places
and employments only to a certain fet of people,
and not to take any foreign troops into his pay, &c.

Then indeed the fupreme authority is limited in thole

different refpedfo, infomuch that whatever the king

attempts afterwards, contrary to the formal engage-
ment he entered into, fhall be void and of no effect.

But if there fhould happen to be an extraordinary

cafe, in which the fovereign thought it conducive

to the public good, to deviate from the fundamental

laws,
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laws, he is not allowed to do it of his own head, in

contempt of his folemn engagement, but in that cafe

he ought to confult the people themielves, or their

reprefentatives. Otherwife, under pretence of fome

neceflity or utility, the fovereign might eafily break

his word, and fruftrate the effect of the precautions

taken- by the nation to limit his power. And yet

PufFendorf thinks otherwife *. But, for a (till greater

fecurity of the performance of the engagements into

which the fovereign entered, and which limit his

power, it is proper to require explicitly of him, that

he fhall convene a general affembly of the people,

or of their reprefentatives, or of the nobility of the

country, when any matters happen to fall under

debate, which it was thought improper to leave to

his decifion. Or elfe the nation may previoufty efta-

blifh a council, a fenate, or parliament,
without

whofe confent the prince fhall be rendered incapable

of acting in regard to things which the nation did not

think fit to fubmit to his will.

XLIII. 2. Hiftory informs us, that fome nations

have carried their precautions ftill further, by inlert-

ing, in plain terms, in their fundamental laws, a

condition or claufe, by which the king was. declared

to have forfeited his crown, if he broke through thofe

laws. Puffendorf gives an example of this, taken

from the oath of allegiance which the people of

Aragon formerly made to their kings. We* who

have as much power as you, make you our king, upon

condition that you maintain inviolably cur rights
and

liberties, and not otherwife.

* See the Law of nature and nations, book vii. chap. vi. 10.,

XLIV. It
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XLIV. It is by fuch precautions as thefe, that a

nation really limits the authority fhe confers on the

fovereign, and fecures her liberty. For, as we have

already obferved, civil liberty ought to be accompa-
nied not only with a right of infilling on the fove-

reign's majking a due ufe of his authority, but more-

over with a moral certainty that this right fhall have

its effect. And the only way to render the people

thus certain, is to ufe proper precautions againft the

abufe of the fovereign power, in fuch a manner as

thefe precautions fhall not be eafily eluded.

XLV. Befides, we muft obferve, that thefe li-

mitations of the fovereign power do not render it

defective, nor make any diminution in the fupreme

authority ; for a prince, or a fenate, who has been

inverted with the fupreme power upon this footing,

may exercife every act of it as well as in an abfolute

monarchy. All the difference is, that in the latter the

prince alone determines ultimately according to his pri-

vate judgment ; but in a limited monarchy, there is

a certain afTembly, who, in conjunction with the

king, take cognizance of particular affairs, and

whofe confent is a neceffary condition, without which

the king can determine nothing. But the wifdom

and virtue of good fovereigns, are ftrengthened by
the concurring affiftance of thofe who have a fhare

in the authority. Princes always do what they incline

to, when they incline to nothing but what is jull and

good , and they ought to efleem themfelves happy
in having it put out of their power to act otherwife.

XLVI. 3 . In a word, as the fundamental laws,

which
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which limit the fovereign authority, are nothing el&

but the means which the people ufe to allure them*

felves that the prince will not recede from the general

law of the public good in the moft important con-

junctures, it cannot be faid that they render the

fovereignty imperfect or defective. For if we fup-

pofe a prince inverted with abfolute authority, but at

the fame time bleffed with fo much wifdom and vir-

tue, that he will never, even in the mofl trifling

cafe, deviate from the laws which the public good re-

quires, and that all his determinations fhall be fubject-

ed to this fuperior rule, can we, for that reafon,

fay, that his power is in the leaft: weakened or di-

minifhed ? No, certainly , for the precautions,

which the people take againft the weaknefs or the

wickednefs infeparable from human nature, in limit-

ing the power of their fovereigns to hinder them from

abufing it, do not in the leaft weaken or diminifh the

fovereignty , but, on the contrary, they render it

more perfect, by reducing the fovereign to a neceflity

of doing good, and confequently by putting him,

as it were, out of a capacity of mifbehaving.

XLVII. Neither are we to believe that there are

two diftinct wills in a (late, whofe fovereignty is li-

mited in the manner we have explained , for the ftate

wills or determines nothing but by the will of the

king. Only it is to be obferved, that when a con-

dition flipulated happens to be broken, the king can-

not decree at all, or at lead he mud do fo in vain

in certain points 5 but he is not, for this reafon, lefs

a fovereign than he was before. Beeaufe a prince

cannot do every thing according to his humour, it

does
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does not follow from this, that he is not the fove-

reio-n. Sovereign and abfolute power ought not to

be confounded , and, from what has been faid, it is

evident, that the one may fubfift without the other.

XLVIII. 4. Laftly, there is ftill another manner

of limiting the authority of thofe to whom the fove-

reignty is committed ; which is not to truft all the

different rights included in the fovereignty to one

fingle perfon, but to lodge them in feparate hands,

or in different bodies, that they may modify or re-

ftrain the fovereignty.

XLIX. For example, if we fuppofe that the body
of the nation referves to itfelf the legiflative power,
and that of creating the principal magiftrates ; that

it gives the king the military and executive powers,
&c. and that it trufts to a fenate compofed of the

principal men, the judiciary power, that of laying

taxes, &c. it is eafily conceived, that this may be

executed in different manners, in the choice of which

prudence mufl determine us.

L. If the government is eflablifhed on this foot-

ing, then, by the original compact of alTociation,

there is a kind of partition in the rights of the fove-

reignty, by a reciprocal contract or flipulation between

the different bodies of the ftate. This partition prod uces

a balance of power, which places the different bodies

of the ftate in fuch a mutual dependance, as retains

every one, who has a mare in the fovereign authority,

within the bounds which the law prefcribes to them ,

by which means the public liberty is fecured. For ex-

ample,
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ample, the regal authority is balanced by the power
of the people, and a third order ferves as a counter-

balance to the two former, to keep them always in an

equilibrium, and hinder the one from fubverting
the other. And this is fufficient, concerning
the diftin&ion between abfolute and limited fove-

reignty.

5. Ofpatrimonial, and nfufruEitiary kingdoms*

LI. In order to finifh this chapter, let us obferve,

that there is flill another accidental difference in the

manner of pofTefiing the fovereignty, efpecially with

refpecl: to kings. Some are mailers of their crown in

the way of patrimony, which they are permitted to

ihare, transfer, or alienate to whom they have a mind ;

in a word, ofwhich they can difpofe as they think pro-

per : others hold the fovereignty in the way of
ufe

only, not of property ; and this either for themfelves

only, or with the power of tranfmitting it to their

defcendants according to the laws eftablifhed for the

fuccefilon. It is upon this foundation that the learn-

ed diftinguifh kingdoms into patrimonial, and ufu-

fructuary or not patrimonial.

LII. We mall here add, that thofe kings poffefs

the crown in full property, who have acquired the

fovereignty by right of conqueft ; or thofe to whom
a people have delivered themfelves up without referve,

in order to avoid a greater evil ; but that, on the

contrary, thofe kings, who have been eftablifhed

by a free confent of the people, poflcfs the crown

in the way of ufe only. This is the manner in

which
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which Grotius explains this distinction, in which he

has been followed by Puffendorf, and by moil of

the other commentators or writers*.

LIII. On this we may make the following re-

marks.

i. There is no reafon to hinder the fovereign

power, as well as every other right, from being alie-

nated or transferred. In this there is nothing contrary

to the nature of the thing , and if the agreement be-

tween the prince and the people bears that the prince

ihall have full right to difpofe of the crown as he

fhali think proper, this will be what we call a patri-

monial kingdom.
2. But examples of fuch agreements are very

rare ; and we hardly find any other except that of the

Egyptians with their king, mentioned in Genefis -f.

3. The fovereign power, however abfolute, is

not, of itfelf, invefted with the right of property, nor

confequently with the power of alienation. Thefe

two ideas are intirely diftincl, and have no necefiary

connection with each other.

4. It is true, fome alledge a great many examples
of alienations made in all ages by fovereigns : but

either thofe alienations had no effect ; or they were

made with an exprefs or tacit confent of the people ;

or, laftly, they were founded on no other title but

that of force.

* See Grotius on the right of war and peace, lib. i. chap. iii.

1 1 and 1 2, &c. PufFendorf on the law of nature and nations,

lib. vii. chap. vi. 14, 1 5.

f Chap, xlvii. f 18, &c.

5 . Let
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5 . Let us therefore take it for an inconteftable

principle, that, in dubious cafes, every kingdom
ought to be judged not patrimonial, fo long as it

cannot be proved, that a people fu'omitted chem-

felves on that footing to a fovereign.

CHAP. VIII.

Of the parts offovereignty, or of the
different

effential rights which it includes.

I. T N order to finifh this firft part, nothing re-
* mains but to treat of the different parts of

fovereignty. We may confider fovereignty as an

affemblage of various rights and different powers,

which, though diftinc~c, are neverthelefs conferred for

the fame end , that is to fay, for the good of the

fociety, and which are all effentially neceffary for

this fame end : thefe different rights and powers are

called the elfential parts of fovereignty.

II. To be convinced that thefe are the parts of

fovereignty, we need only attend to its nature and

end.

The end of fovereignty is the prefervation, the

tranquillity, and the happinefs of the ftate, as well

within itfelf, as with refpect to its interefts abroad ;

fo that fovereignty muff include every thing that is

effentially neceffary for procuring this twofold end.

III. i. As this is the cafe, the firft part of fo-

vereignty, and that which is, as it were, the founda-

tion
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tion of all the reft, is the legiflative power, by
virtue of which the fovereign eftablifhes general and

perpetual rules, which are called lazvs. By thefe

means every one knows how he ought to conduct

himfelf for the prefervation of peace and good or-

der, what fhare he retains of his natural liberty,

and how he ought to exert his rights, fo as not to

difturb the public tranquillity.

It is by means of laws that we contrive fo nobly
to unite the prodigious diverfity of fentiments and

inclinations obfervable among men, and eftablifh

that concert and harmony ibeflential to fociety, fince

they direct the different actions of individuals to

the general good and advantage. But it muft be

fuppofed that the laws of the fovereign contain no-

thing oppofite to the divine laws, whether natural

or revealed.

IV. 2. To the legiflative we muft join the co-

ercive power, that is to fay, the right of ordaining

punifhments againft thofe who moleft the community

by their irregularities, and the power of actually inflict-

ing them. Without this power, the eftablifhment of

civil fociety and of laws, would be abfolutely ufelefs,

and we could not propofe to live in peace and fafety.

But that the dread of punifhments may make a fuf-

ficient impreflion on the minds of the people, the

right of punifhing muft extend to the power of in-

flicting the greateft of natural evils, which is death ,

otherwife the dread of puniftiment would not be al-

ways capable of counter- balancing the force of plea-

fure, and the impulfe of pafTion. In a word, the

fbbjects muft have a ftronger intereft to obferve,

Vol. II. F than



66 The Principles of

than to violate the law. Thus the vindicative power
is certainly the higheft degree of authority which

one man can hold over another.

V. 3 . Further, it is necefTary for the preferva-

tion of peace, that the fovereign mould have a right

to take cognizance of the different quarrels between

the fubjects, and to decide them in the laft refort ;

as alfo to examine the accufations laid againft any

perfon, in order to abfolve or punifh him by his fen-

tence, conformably to the laws : this is what we
call jurifdiclion, or the judiciary power. To this we

mud alfo refer the right of pardoning criminals

when the public utility requires it.

VI. 4 . Befides, as the ways of thinking, or opi-

nions embraced by the fubjecl:, may have a very great

influence on the welfare of the commonwealth, it is

necefTary that fovereignty fhould include a right of

examining the doctrines taught in the ilate, fo that

nothing may be publicly advanced but what is con-

formable to truth, and conducive to the advantage
of fociety. Hence it is, that it belongs to the fo-

vereign to eflabliih profefibrs, academies, and pub-
lic fchools ; and the fupreme power, in matters of

religion, is as much his right, as the nature of the

thing will permit. After having fecured the public

repofe at home, it is necefTary to guard the people

againft ftrangers, and to procure to them, by leagues
with foreign flates, all the necefTary aids and ad-

vantages, whether in the feaibns of peace or war.

VII. 5. In confequence of this, the fovereign

ought
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ought to be invefted with the power of afiembling
and arming his fubjects, or of railing other troops
in as great a number as is necefTary for the fafety

and defence of the ftate, and of making peace when
he mail judge proper.

VIII. 6. Hence alfo arifes the right of contract-

ing public engagements, of making treaties and alli-

ances with foreign ftates, and of obliging all the

fubjects to obferve them.

IX. 7 . But as the public affairs, both at home
and abroad, cannot be conducted by a fingle perfon,
and as the fovereign is incapable of difcharging all

thefe duties, he muft certainly have a power to cre-

ate minifterS and fubordinate magiftrates, whofe

bufinefs it is to take care of the public welfare,

and tranfact the affairs of the ftate in his name, and

under his authority. The fovereign, who has en-

trufted them with thofe employments, may, and

ought to compel them to difcharge them, and

oblige them to give an exact account of their admi-

nistration,

X. 8. Laftly, the affairs of the ftate neceftarily

demand, both in times of peace and war, consider-

able expences, which the fovereign himfelf neither

can, nor ought to furnifh. He muft therefore have

a right of referving to himfelf a part of the goods
or products of the country, or of obliging the fub-

jects to contribute either by their purfe, or by their

labour and perfonal fervice, as much as the public
necefTities demand, and this is called the right of

fubftdies or taxes. F 2 To
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To this part of the fovereignty we may refer the

prerogative of coining money, the right of hunting,
with that of fifhing, &c. Thefe are the principal

parts efTential to fovereignty.

The End of the First Part,

F H E
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PART IL

In which are explained the different forms of go-
vernment, the ways of acquiring or

lojing fove-

reignty, and the reciprocal duties of fovereigns
andfubjeBs.

C H A P. I.

Of the various forms of government.

I. I^E^T^aiATIONS have been fenfible, that

it was eflential to their happinefs
and fafety, to eftablifh fome form

of government. They have all a-

greed in this point, that it was ne-

ceffary to inftitute a fupreme power, to whofe will

every thing mould be ultimately fubmitted.

II. But, the more the eftablifhment of a fupreme

power is neceffary, the more important is the choice

F 3 of
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of the perfon inverted with that high dignity.

Hence it is that, in regard to this article, nations

are extremely divided, having entr Lifted the fupreme

power in different hands, according as they judged it

mod conducive to their foftty and happinefs ; neither

have they taken this flep without making feveral

fyftems and reftrictions, which may vary greatly.

This is the origin of the different forms of govern-

ment.

III. There are therefore various forms of govern-

ment, according to the different fubjedb in whom
the fovereignty immediately refides, and according

as it is inherent either in a fingle perfon, or in a

fingle affembly, more or lefs compounded; and this

is what forms the conftitution of the flate.

IV. Thefe different forms of government may be

reduced to two general claffes, namely, to the fim-

ple forms, or to thofe which are compounded or

mixed. -

V. There are three fimple forms of government;

Democracy, Ariftocracy, and Monarchy.

VI. Some nations, more diffident than others,

have placed the fovereign power in the multitude

itfelf, that is to fay, in the heads of families affem-

bled and met in council, and fuch governments are

called Popular or Democratic.

VII. Other nations of a bolder turn, pafiing to

the oppofite extreme, have eiiablifhed Monarchy,
or
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or the government of a fingle man. Thus Monarchy-

is a ftate in which the fupreme power, and all the

rights efTential to it, refide in a fmgle perfon, who
.

is called King, Monarch, or Emperor.

VIII. Others have kept a clue medium between

thofe~two extremes, and lodged the whole fovereign

authority in a council compoied of felect members,
and this is termed an Ariflocracy, or the govern-
ment of the Nobles.

IX. Laflly, other nations have been perfuaded,

that it was necefTary, by a mixture of the ilmple

forms, to eftablifh a compound government, and,

making a divifion of the ibvereignty, to entruft

the different parts of it into different hands ; to

temper, for example, Monarchy with Ariflocracy ;

and at the fame time to give the people a fhare

in the fovereignty : this may be executed different

ways.

X. In order to have a more particular knowledge
of the nature of thefe different forms of government,
we mufl obferve, that as in Democracies the fove-

reign is a moral perfon, formed by the reunion of all

the heads of families into a fingle will, there are

three things abfolutely neceffary for the conflitution

of this form of government.

i. That there be a certain place, and regulated

times for deliberating in common on the public

affairs; the members of the fovereign council might
aflemble at different times, or places, whence factions

F 4 would
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would arife, which would interrupt the union efTen-

tial to the ftate.

2. It muft be eflabliflied for a rule, that the plu-

rality of fuffrages fhall pafs for the will of the whole;

otherwife no affair could be determined, it being

impoflible that a great number of people mould be

always of the fame opinion. We muft therefore

efteem it the efTential quality of a moral body, that

the refolution of the majority fhall pafs for the will

of the whole.

3 . Laftly, it is efTential that magiftrates mould

be appointed to convene the people in extraordinary

cafes, to difpatch ordinary affairs, in their name,

and to fee that the decrees of the aflembly be exe-

cuted , for fince the fovereign council cannot always

fit, it is evident that it cannot take the direction of

every thing itfelf.

XI. With regard to Ariflocracies, fince the fove-

reignty refides in a council or fenate, compofed
of the principal men of the nation, it is abfolutely

neceffary that the conditions efTential to the confu-

tation of a Democracy, and which we have above

mentioned, mould alfo concur to eftablifh an Arifto-

cracy.

XII. Further, Ariftocracy may be of two kinds,

either by birth and hereditary, or elective. The

Ariftocracy by birth, and hereditary, is that which is

confined to a certain number of families, to which

birth alone gives right, and which pafTes from parents

to their children, without any choice, and to the

exclufion
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exclufion of all others. On the contrary, the elective

Ariftocracy is that in which a perfon arrives at the

government by election only, and without receiving

any right from birth.

XIII. In a word, it may be equally obferved of

Ariftocracies and Democracies, that, whether in a

popular itate, or in a government of the nobles,

every citizen, or every member of the fupreme coun-

cil, has not the fupreme power, nor even a part of it ;

but this power refides either in the general affembly

of the people, convened according to the laws, or in,

the council of the nobles
-,

for it is one thing to have

a iliare in the fovereignty, and another to have the

right of fuffrage in an afTembly invefted with the

fovereign power.

XIV. As to Monarchy, it is eftablifbed when the.

whole body of the people confer the fovereign power
on a fingle perfon, which is done by an agreement
betwixt the king and his fubjects, as we have before

explained.

XV. There is therefore this eflential difference be-

tween Monarchy and the two other forms of govern-*

ment, that, in Democracies and Ariftocracies, the

actual exercife of the fovereign authority depends on

the concurrence of certain circumftances of time and

place; whereas in a Monarchy, at leaft when it is

fnnple and abfolute, the prince can give his orders

at. all times, and in all places: // is Rome wherever

the Emperor refides.

XVI. A- .
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XVI. Another remark, which very naturally oc-

curs on this occafipn, is, that in a Monarchy, when

the king orders any thing contrary to juflice and

equity, he is certainly to blame, becaufe in him the

civil and natural wills are the fame thing. But when

the affembly of the people, or a fenate, form an

unjuft resolution, only thofe citizens or Senators,

who carried the point, render them Selves really

accountable, and not thoSe who were of the oppoSite

Sentiment. Let this Suffice for the Simple Sorms of

government.

XVII. As to mixed or compound governments,

they are eitablimed, as we have obServed, by the

concurrence of the three Simple Sorms, or only of

two; when, Sor example, the king, the nobles, and

the people, or only the two latter, fhare the different

parts oS the Sovereignty between them, So that one

adminifters Some parts of it, and the others the re-

mainder. This mixture may be made various ways,

as we obferve in mod republics.

XVIII. It is true, to confider Sovereignty in it-

Self, and in the height of plenitude and perfection,

all the rights, which it includes, ought to belong
to a Single perSon, or to one body, without any

partition ; So that there be but one Supreme will to

govern the Subject. There cannot, properly Speak-

ing, be Several Sovereigns in a date, who fhall aft

as they pleaSe, independently of each other. This

is morally impoffible, and befides would maniSeflly

tend to the ruin and deftruftion oS Society.

XIX. But
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XIX. But this union of the fupreme power does

not hinder the whole body of the nation, in whom
this power originally refides, from regulating the

government by a fundamental law, in fuch a man-

ner as to commit the exercife of the different parts

of the fupreme power to different perfons or bodies,

who may acl independently of each other, in regard

to the rights committed to them, but ftill fub-

ordinate to the laws from which thofe rights are

derived.

XX. And provided the fundamental laws, which

eftablilh this fpecies of partition in the fovereignty,

regulate the refpective limits of the different branches

of the legiflature, fo that we may eafily fee the

extent of their jurifdiction ; this partition produces
neither a plurality of fovcreigns, nor an oppofition

between them, nor any irregularity in the govern-
ment.

XXI. In a word, in this cafe there is, properly

fpeaking, but one fovereign, who in himfelf is

poffeffed of the fulnefs of power. There is but one

fupreme will. This fovereign is the body of the

people, formed by the union of all the orders of the

(late ; and this fupreme will is the very law, by
which the whole body of the nation makes its refo-

lutions known.

XXII. They, who thus fhare the fovereignty

among them, are properly no mo"re than the exe-

cutors of the law, fmce it is from the law itfelf that

they hold their power. And as thefe fundamental

4 laws

/5
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laws are real covenants, or what the civilians call

facia conventa',
between the different orders of thd

republic *, by which they mutually ftipulate, that

each (hall have fuch a particular part of the fovereign-

ty, and that this fhall eftablim the form of govern-

ment, it is evident that, by thefe means, each of the

contracting parties acquires a right not only of exer-

cifing the power granted to it, but alfo of preferving
that original right.

XXIII. Such party cannot even be divefted of its

right in fpite of itfelf, and by the will of the red,

fo long at lead as it conducts itfelf in a manner

conformable to the laws, and not manifeftly oppofite

to the public welfare.

XXIV. In a word, the ronftitution of thofe go-
vernments can be changed only in the fame manner",

and by the fame methods, by which it was eftabliihed,

that is to fay, by the unanimous concurrence of all

the contracting parties who have fixed the form of

government by the original contract.

XXV. This conftitution of the ftate by no means

deftroys the union of a moral body compofed of

feveral perfons, or of feveral bodies, really diftinct

in themfelves, but joined by a fundamental law in a

mutual engagement.'&"o

XXVI. From what has been faid on the nature

of mixed or compound governments it follows, that

in all fuch ftates, the fovereignty is limited ; for as

* See part i< chap. vii. No. 35, &c.

the
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the different branches are not committed to a Tingle

perfon, but lodged in different hands, the power of

thofe, who have a fhare in the government, is there-

by reftrained \ and as they are thus a check to each

other, this produces fuch a balance of authority, as

fecures the public weal, and the liberty of indivi-

duals.

XXVII. But with refpect to fimple governments ;

in thefe the fovereignty may be either abfolute or li-

mited. Thofe who are poffeffed of the fovereignty,

exercife it fometimes in an abfolute, and fometimes

in a limited manner, by fundamental laws, which

prefcribe bounds to the fovereign, with regard to the

manner in which he ought to govern.

XXVIII. On this occafion it is expedient to ob-

ferve, that all the accidental circumftances, which

can modify fimple Monarchies or Ariftocracies, and

which, in fome meafure, may be faid to limit fove-

reignty, do not, for that reafon, change the form of

government, which ftill continues the fame. One

government may partake fomewhat of another, when
the manner, in which the fovereign governs, feems

to be borrowed from the form of the latter j but it

does pot, for that reafon, change its nature,

XXIX. For example, in a Democratic ftate, the

people may entrufl the care of feveral affairs either to

a
principal member, or to a fenate. In an Ariftocracy,

there may be a chief magiftrate inverted with a parti-

cular authority, or an affembly of the people to be

confulted on fome occafions. Or laftly, in a Mo-
2 narchic

77
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narchic ftate, important affairs may be laid before a

fenate, &c. But thefe accidental circumflances do

by no means change the form of the government ;

neither is there a partition of the fovereignty on this

account , the ftate ftill continues purely either De-

mocratic, Ariftocratic, or Monarchic.

XXX. In a word, there is a wide difference be-

tween exercifing a proper power, and acting by a

foreign and precarious authority, which may every
minute be taken away by him who conferred it.

Thus what conftitutes the characteriftic of mixed or

compound commonwealths, and diftinguifh.es them

from fimple governments, is, that the different or-

ders of the ftate, who have a mare in the fovereignty,

poffefs the rights which they exercife by an equal title,

that is to fay, in virtue of the fundamental law, and

not under the title of commiffion, as if the one was

only the minifter or executor of the other's will.

We muft therefore be fure to diftinguifh between the

form of government, and the manner of governing.

XXXI. Thefe are the principal obfervations with

refpect to the various forms cf government. Puffen-

dorf explains himfelf in a fomewhat different man-

ner, and calls thofe governments irregular, which we

have ftiled mixed , and he gives the name of regular

to the fimple governments *.

XXXII. But this regularity is only in idea ; the

true rule of practice ought to be that which is moft

conformable to the end of civil fociety, fuppofing

* See Law of nature and nations, bock vii. chap. v.

men
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men to be in their ufual ftate, and taking the gene-
ral courfe of things into the account, according to

the experience of all countries and ages. Now on

this footing, the ftates, in which the whole depends
on a fingle will, are fo far from being happy, that it

is certain their fubjects have the moft frequent reafon

to lament the lofs of their natural independency.

XXXIII. Befides, it is with the body politic, as

with the human bodv ; there is a difference between

a found and a cachectic (late.

. XXXIV. Thefe diforders arife either from the

abufe of the fovereign power, or from the bad con-

flitution of the ftate ; and the caufes thereof are to

be fought for either in the defects of the governors,
or in thofe of the government itfelf.

XXXV. In Monarchies, the defects of the perfon

are, when the king has not the qualifications necef-

fary for reigning, when he has little or no attachment

to the public good, and when he delivers his fubjects

up as a prey, either to the avarice or ambition of

his minifters, &c.

XXXVI. With regard to Ariftocracies, the de-

fects of the perfons are, when, by intrigue and other

finifier methods, they introduce into the council, ei-

ther wicked men, or fuch as are incapable ol bufi-

nefs, while perfons of merit are excluded ; when
factions and cabals are formed; and when the no-

bles treat the populace as (laves, &c.

XXXVJL In
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XXXVII. In fine, we ibmetimes fee alio in De-

mocracies, that their ailembiies are difturbed with

inteiline broils, and merit is oppreiTed by envy, &c.

XXXVIII. In regard to the defects of govern-

ment, they are of various kinds. For example, if

the laws of the ftate be not conformable to the na-

tural genius of the people, tending to engage in a

war a nation, that is not naturally warlike, but in-

clined to the peaceful arts ; or if not, they fhouid

be agreeable to the fituation and the natural products
of the country , thus it is bad conduct, not to pro-
mote commerce and manufactures, in a province
well fituated for that purpofe, and abounding with

the materials of trade. It is alfo a defect of govern-

ment, if the conftitution of the ftate renders the dis-

patch of affairs very flow or difficult, as in Poland,

where the oppofition of a fingle member diflolves

the diet.

XXXIX. It is cuftomary to give particular names

to thefe defects in government. Thus the corruption
of Monarchy is called Tyranny. Oligarchy is the

abufe of Ariftocracy , and the abufe of Democracy
is called Ochlocracy. But it often happens that

thefe words denote lefs a defect or diforder in the

ftate, than fome particular paffion or difguft in thofe

who ufe them.

XL. To conclude this chapter, we have only to

take fome notice of thofe compound forms of go-
vernment which are formed by the union of feveral

particular ftates. Thefe may be defined an affem-

blage
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blage of perfect governments ftrictly united by fome

particular bond, fo that they feem to make but a

Tingle body with refpect to the affairs which intereft

them in common, though each preferves its fovereignty
full and entire, independently of the others.

XLI. This affemblage is formed either by the

union of two or more diftinct dates, under one and

the fame king; as for inftance, England, Scotland,

and Ireland, before the union lately made between

England and Scotland; or when feveral independent
ftates agree among themfelves to form but a (ingle

body : fuch are the united provinces of the Nether-

lands, and the Svvifs cantons.

XLII. The fir ft kind of union may happen, either

by marriage, or by fucceflion, or when a people
chufe for their king the fovereign of another country;
fo that thofe different ftates come to be united under

a prince who governs each in particular by its fun-

damental laws.

XLIII. As to the compound governments, formed

by the perpetual confederacy of feveral ftates, it is to

be obferved, that this is the only method by which

feveral fmall governments, too weak to maintain

themfelves feparately againft their enemies, are en-

abled to preferve their liberties.

XLIV. Thefe confederate ftates engage to each

other only to exercife, with common confent, cer-

tain parts of the fovereignty, efpecially thofe which

relate to their mutual defence againft foreign ei.emies.

Vol. II. G But
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But each of the confederates retains an entire libertyy

of e
^rcifirig,

as it thinks proper, thofe parts of the

fo T;

creignty, which are not mentioned in the treaty

of union, as parts that ought to be exercifed in

common.

XLV. Laftly, it is abfolutely neceilliry, in con-

federate flares, to afcertain a time and place for

afTemblino; when occafion requires, and to invert

fome member with a power of convening the afTem-

bly for extraordinary affairs, and fuch as will not

admit of delay. Or they may eflablifh a perpetual

aflembly, compofed of the deputies of each ftate,

for difpatching common affairs according to the orders

of their fuperiors.

C H A P. II.

An effay
on this que/Hon, Which is the beft form

of government?

I. T, is certainly one of the moft important quef-
* tions in politics, and has moft exercifed the

men of genius, to determine ffk left form of govern-

ment.

II. Every form of government has its advantages
and inconveniencies infcparable from it. It would

be in vain to feek for a government abfolutely perfect;,

and however perfect it might appear in fpeculation,

yet it is certain, that in practice, and under the ad-

minifirationN
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miniftration of men, ic will ever be attended with

fotne particular
defects.

III. But thoup-h we cannot arrive at the fummit

of perfection in this refpecl, it is neverthelefs certain,

that there are different degrees, which prudence mult

determine. That government ought to be accounted

the molt complete, which befc anfwers the end of its

indication, and is attended with feweft inconveniencies.

Be this as it may, the examination of this queftion

furnifhes very ufeful inltruetions both to fubjecls and

fovereigns.

IV. Difputes on this fubjecl are of a very ancient

date ; and there is nothing more interefling upon
the topic-, than what we read in the father of hiftory,

Herodotus, who relates what pafied in the council

of the feven chiefs of Perfia, when the government
was to be re-eftablifhed after the death of Cambyfes,
and the punifhment of the Magus, who had ufurped

the throne under the pretext of being Smerdis the fon

of Cyrus.

V. Otanes was of opinion, that Perfia mould be

formed into a republic, and fpoke nearly in the

following (train.
"

I am not of opinion that we
"

fliould lodcre the government in the hands of a
"

fingle perfon. You know to what excels Cam-
"

byfes proceeded, and to what degree of infolence

* c
the Masus arrived : how can the ftate be well

ic

governed in a monarchy, where a fingle perfon
*'

is permitted to adt according to his pleafure
?

G 2
" An



cc

CC

84 Th? Principles of
*' An authority uncontrolled corrupts the rnoft vir-
"

tuous man, and defeats his bed qualities. Envy
" and infolence flow from riches and profperity ;

." and all other vices are derived from thofe two

fources. Kings hate virtuous men who oppofe
their unjuft defigns, but carefs the wicked 'who

" favour them. A fingle perfon cannot fee every
4C

thing with his own eyes; he often lends a favour-
<c able ear to falfe accusations; he fubverts the laws
<c and cuiloms of the country; he attacks the chaffity
" of women, and wantonly puts the innocent to

death. When the people have the government in

their own hands, the equality among the members

prevents all thofe evils. The magiftrates are, in

this cafe, chofen by lot; they render an account

of their administration, and they form all their

refolutions in common with the people. I am
therefore of opinion, that we ought to reject

Monarchy and introduce a popular government,
becaufe we rather find thefe advantages in a mul-

titude, than in a fingle perfon." Such was the

(C

cc

tc

cc

a
cc

cc

cc

harangue of Otanes.
't3

VI. But Megabytes fpoke in favour of Ariftocracy.
"

I approve (faid he) of the opinion of Otanes with
cc

refpect to exterminating Monarchy, but I believe
** he is wrong in endeavouring to perfuade us to
ci

truit the government to the difcretion of the

oeople; for furelv nothing can be imagined more

ftupid and infolent than the giddy multitude.

Why mould we reject the power of a fingle man,
to deliver up ourfelvcs to the tyranny of a blind

" and diforderly populace? If a king fcts about

an

cc

c;

cc
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" an enterprize, he is at lead capable of liftening
" to advice; but the people are a blind monfter,
" devoid of reafon and capacity. They are ftrangers

to decency, virtue, and their own interefts.

They do every thing precipitately, without judg-

ment, and without order, retembling a rapid tor-

rent, which cannot be ilemmed. If therefore

you defire the ruin of the Perfians, eftablifh a

popular government. As to myfelf, I am of
"

opinion, that we fhould make choice of virtuous
"

men, and lodge the government in their hands."

Such was the fentiment of Megabytes.

VII. After him, Darius fpoke in the following

terms. "
I am of opinion, that there is a great

deal of good fenfe in the fpeech which Megabytes
has made againft a popular ftate-, but I alio think,

that he is not entirely in the right, when he
prefers

" the government of a fmall number to Monarchy.
"

It is certain, that nothing can be imagined better,
M or more perfect, than the adminiftration of a
<s

virtuous man. Befides, when a fingle man is

"
mailer, it is more difficult for the enemy to dif-

ie cover his tecret countels and refolutions. When
cc the government is in the hands of many, it is im-

poflible but enmity and hatred mull arite among
them^ for as every one defires his opinion to be

followed, they gradually become mutual enemies.

Emulation and jealoufy divide them, and then

their averfions run to excefs. From hence arite

teditions ; from teditions, murders
-,

and from

murders, a monarch intenfibly becomes necefiary.

Thus the government at length is fure to fall

G 3
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" into the hands of a fmgle perfon. In a popular
"

ftate, there mud needs be a great ftore of malice

and corruption. It is true, equality does not

generate hatred; but it foments friendfhip among
the wicked, who fupport each other, till fome

perfon or other, who by his behaviour has ac-

quired an authority over the multitude, difcovers

the frauds, and expofes the perfidy of thofe vil-

cc
lains. Such a man mews himfelf really a mo-

narch; and hence we know that Monarchy is the

mod natural government, fince the feditions of

Ariftocracy, and the corruption of Democracy,
are equal inducements for our uniting the fupreme

power in the hands of a fingle perfon."

The opinion of Darius was approved, and the

government of Perfia continued monarchic. We
thought this pafTage of hiflory fuffkiently interefting

to be related on this occafion,
*

VIII. To determine this queftion, we muft trace

matters to their very fource. Liberty, under which

we muft comprehend all the moil valuable enjoy-

ments, has two enemies in civil fociety. The firft

is licentioufnefs, and confufion; and the fecond is

oppreffion arifmg from tyranny.

IX. The nrfu of thofe evils arifes from liberty it-

felf, when it is not kept within due bounds.

The fecond is owing to the remedy which man-

kind have contrived againft the former evil, that is,

to fovereignty.

X. The
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X. The height of human felicity and prudence

is to know how to guard againft thofe two enemies:

the only method is to have a well- constituted govern-

ment, formed with fuch precautions, as to baniffi

licentioufhefs, and yet be no way introductive to

tyranny.

XI. It is this happy temperament that alone can

give us the idea of a good government. It is evi-

dent, that the political constitution which avoids

thofe extremes, is fo juftly adapted for the preferva-

tion of order, and for providing againft the necefii-

ties of the people, that it leaves them a fufficient

iecurity, that this end fhall be perpetually held in

view.

XIL But here we fhall be afked, Which govern-
ment is it that approaches neareft to this perfection ?

Before we anfwer this question, it is proper to obferve,

that it is very different from our being afked, Which
is the molt legitimate government?

XIII. As for the latter queftion, it is certain,

that governments of every kind, which are founded

on the free acquiefcence of the people, whether ex-

prefs or jultified by a long and peaceable pdTefTion,
are all equally legitimate, fo long at ieaft as, by the

intention of the fovereign, they tend to promote the

haupinefs of the people: thus no other caufe can

fubvert a government, but an open and actual vio-

lence, either in its eitabiifhment, or in its exerciic,

I mean ufurpation, cr tyranny.

G 4 XIV. To
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XIV. To return to the principal queftion, I affirm,

that the bedgovernment is neither abiblute Monarchy,
nor that which is entitely popular: the former is too

violent, encroaches on liberty, and inclines too much
to tyranny; the latter is too weak, leaves the people
too much to themfelves, and tends to confufion and

licentioufnefs.

XV. It were to be widied, for the glory of fove-

reigns and for the happinefs of the people, that we
could conteft the fact above afferted with refpect to

abfolute governments. We may venture to affirm,

that nothing can be compared to an abfolute govern-

ment, in the hands of a wife and virtuous prince.

Order, diligence, fecrecy, expedition, the greater!:

enterprizes, and the mod happy execution, are the

certain effects of it. Dignities, honours, rewards

and punifhments, are all difpenftd under it with

juftice and difcernment. So glorious a reign is the

era of the golden age.

XVI. But to govern in this manner, a fuperior

genius, perfect virtue, great experience, and un-

interrupted application, are necefTary. Man, in fo

high an elevation, is rarely capable of fo many ac-

compiifhments. The multitude of objects diverts

his attention, pride feduces him, pleafure tempts him,
and flattery, the bane of the great, does him more

injury than all the reft. It is difficult to efcape fo

many fnares*, and it generally happens, that an ab-

folute prince becomes an eafy prey to his paffions,

and confequently renders his fubjects miferable.

1

XVII. Hence
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XVII. Hence proceeds the difguft of people to abfo-

lute governments, and this difguft fometimes is work-

ed up to averfion and hatred. This has alfo given 00
cafion to politicians to make two important reflections.

The firft is, that, in an abfolute government, it

is rare to fee the people intereft themfelves in its pre-

fervation. OpprefTed with their burdens, they long
for a revolution, which cannot render their fituation

more uncomfortable.

The fecond is, that it is the intereft of princes to

engage the people in the fupport of their govern-
ment, and to give them a fhare therein, by privi-

leges tending to fecure their liberty. This is the

beft expedient to promote the fafety of princes at

home, together with their power abroad, and their

glory in every refpect.

XVIII. It has been faid of the Romans, that, fo

long as they fought for their own interefts, they
were invincible ; but, as foon as they became (laves

under abfblute mafters, their courage failed, and

they afked for no more than bread and public diver-

fions, panem & circenfes.

XIX. On the contrary, in ftates where the people
have fome fhare in the government, every individu-

al interefts himfelf in the public good, becaufe each,

according to his quality or merit, partakes of the

general fuccefs, or feels the lofs fuftained by the

ftate. This is what renders men active and eene-

rous, what infpires them with an ardent love of

their country, and with an invincible courage, fo as

to be proof againft the greateft misfortunes.

XX. When
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XX. When Hannibal had gained four victories

over the Romans, and killed more than two hundred

thoufand of that nation, when, much about the

fame time, the two brave Scipios perifhed in Spain,
not to mention feveral confiderable lofTes at fea, and

in Sicily, who could have thought that Rome could

have withstood her enemies ? Yet the virtue of her

citizens, the love they bore their country, and the

Intereft: they had in the government, augmented the

ftrength of that republic in the midft of her cala-

mities, and at laft fhe furmounted every difficulty.

Among the Lacedaemonians and Athenians we find

feveral examples to the fame point.

XXI. Thefe advantages are not found in abfolute

governments. We may juftly affirm, that it is an

h effential defect in them not to intereft the people in

their prefervation, that they are too violent, tending
too much to oppreftion, and very little to the good
of the fubjecl.

XXII. Such are abfolute governments : thofe

of the popular kind are no better, and we may fay

they have no advantage but liberty, and their leaving
the people at their option to choofe a better.

XXIII. Abfolute governments have at leaf! two

advantages : the firft is, that they have happy inter-

vals when in the hands of good princes : the fecond

is, that they have a greater degree of force, activity,

and expedition.

XXIV. But a popular government has none of thofe

advantages >
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advantages ; formed by the multitude, it bears a

ftrong refemblance to that many -headed monfter.

The multitude is a mixture of all kinds of people ;

it contains a few men of parts, fome of whom may
have honeft intentions

-,
but far the greater number

cannot be depended on, as they have nothing to lofe,

and confequently can hardly be trufted. Befides, a

multitude always acts with flownefs and confufion.

Secrecy and precaution are advantages unknown to

them.

XXV. Liberty is not wanting in popular fTates ;

nay, they have rather '.oo much of it, fince it dege-
nerates into licentioifnefs. Hence it is that they
are ever tottering and weak. Intefline commotions,
or foreign attacks, often throw them into confterna-

tion : it is their ordinary fate to fall a prey to the

ambition of their fellow-citizens, or to foreign ufur-

pation, and thus to pafs from the higher! liberty to

the loweft flavery.

XXVI. This is proved by the experience of dif-

ferent nations. Even at prefent, Poland is a (hiking

example of the defects of popular government, from

the anarchy and diforder which reigns in that repub-
lic. It is the fport of its own inhabitants and of

foreign nations, and is frequently the feat of intef-

tine war; Bscaufe, under the appearance of Monar-

chy, it is indeed too popular a government.

XXVII.' We need only read the hiftories of Flo-

rence and Genoa, to behold a lively exhibition of

the misfortunes which republics fuffer from the mul-

4 citude,
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titude, when the latter attempt to govern. The an-

cient republics, efpecially Athens, the mod confi-

derable in Greece, are capable of fetting this truth

in a ilronger light.

XXVIII. In a word, Rome perifhed in the hands

of the people , and monarchy gave birth to it. The

patricians, who com poled the fenate, by freeing it

from the regal dignity, had rendered it miftrefs of

Italy. The people, by the encroachment of the

tribunes, gradually ufurped the authority of the

fenate. From that time difcipiine was relaxed, and

gave place to licentioufnefs. At length the republic
was reduced, by the people themfelves, to the mofl

abject flavery.

XXIX. It is not therefore to be doubted, but po-

pular governments are the weakeft and worft of all

others. If we confider the education of the vulgar,
their laborious employments, their ignorance and

brutality, we muft quickly perceive, that they are

made to be governed ; and that good order, and

their own advantage, forbid them to interfere with

that province.

*sr>

XXX. If therefore neither the government of the

multitude, nor the abfolute will of a fingle perfon,

are fit to procure the happinefs of a nation, it fol-

lows, that the bed governments are thofe which are

fo tempered, as to lecure the happinefs of the fub-

jecls, by avoiding tyranny and licentioufnefs.

XXXI. There are two ways of finding this tenv

perament. The



Politic Law.
The firft confifts in lodging the fovereignty in a

Council fo compofed, both as to the number and

choice of perfons, that there fhall be a moral cer-

tainty of their having no other interells than thofe

of the community, and of their being always ready
to give a faithful account of their conduct. This

is what we fee happily practifed in moil republics.

XXXII. The fecond is, to limit the fovereignty

of the prince in monarchic ftates, by fundamental

laws, or to inveft the perfon, who enjoys the honours

and title of fovereignty, with only a part of the fu-

preme authority, and to lodge the other in different

hands, for example, in a council or parliament.

This is what gives birth to limited monarchies*.

XXXIII. With regard to Monarchies, it is pro-

per, for example, that the military and legiilative

powers, together with that of raifing taxes, fhould

be lodged in different hands, to the end that they

may not be eailly abufed. It is eafy to conceive,

that thefe reftriciions may be made different ways.
The general rule, which prudence directs, is to li-

mit the power of the prince, fo that no danger may
be apprehended from it ; but at the fame time not to

carry things to excefs, for fear of weakening the go-
vernment.

XXXIV. By following this ju ft medium, the peo-

ple will enjoy the moft perfect liberty, fince they
have all the moral fccurities that the prince will nor

abufe his power. The prince, en the other hand,
* See part i. chap. \ii. 26, S:c.

being,
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being, as it were, under a neceflity of doing his duty-,

confiderably flrengthens his authority, and enjoys a

high degree of happinefs and folid glory , for as the

felicity of the people is the end of government, it is

alfo the fureft foundation of the throne. See what

has been already faid on this fubjecl.

>

XXXV This fpecics of Monarchy, limited by a

mixed government, unites the principal advantages

of abfolute Monarchy, and of the Ariftocratic and

popular governments , at the fame time it avoids the

dangers and inconveniencies peculiar to each. This

is the happy temperament which we have been en-

deavouring to find,

XXXVI. The truth of this remark has been prov->

ed by the experience of pail ages. Such was the go-

vernment of Sparta : Lycurgus, knowing that each

of the three forts of fimple governments had very

great inconveniencies
-,

that Monarchy eafily fell into

arbitrary power and tyranny -,
that Ariftocracy dege-

nerated into the opprefllve government of a few in-

dividuals, and Democracy into a wild and lawlefs

dominion, thought it expedient to combine thofe

three governments in that of Sparta, and mix them,

as it were, into one, fo that they might ferve as a re-

medy and counterpoife to each other. This wife

legiflator was not deceived, and no republic preferv-

ed its laws, cuftoms, and liberty, longer than that

of Sparta.

XXXVII. It may be faid, that the government of

the Romans, under the republic, united in fome mea-

fure,
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fure, as that of Sparta, the three fpecies of authority.

The confuls held the place of kings, the fenate form-

ed the public council, and the people had alfo iome

ihare in the adminiftration.

XXXVIII. If modern examples are wanted, is

not England at prefent a proof of the excellency of

mixed governments ? Is there a nation, every thing

confidered, that enjoys a higher degree of profperity

or reputation r

XXXIX. The northern nations, which fubverted

the Roman empire, introduced into the conquered

provinces that fpecies of government, which was

then
'

called Gothic. They had kings, lords, and

commons , and experience fhews, that the ftates,

which have retained that fpecies of government, have

rlourifhed more than thofe which have devolved the

whole government into the hands of a fingle perfon.

XL. As to Ariftocratic governments, we muft

firitdiftinguifh Ariliocracv by birth, from that which,

is elective. The former has feveral advantages, but

is alfo attended with very great inconveniencies. It

inspires the nobility with pride, and entertains, be-

tween the grandees and the people, divifion, con-

tempt, andjealoufy, which are productive of confi-

derable evils.

XLI. But the latter has all the advantages of the

former, without its defects. As there is no privi-

lege of excluOon, and as the door to preferment is

open to all the citizens, we find neither pride nor di-

vifion
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vifion among them. On the contrary, a genera!

emulation glows in the breads of all the members*

converting every thing to the public good, and con-

tributing infinitely to the pi "vation of liberty.

XLII. Thus if we fuppoi elective Ariflocra*

cy, in which the fpvereignty is in the hands of a

council fo numerous, as to comprehend the chief

property of the republic, ana never to have any in-

tereft oppofite to that of the flate. If befides, this

council be fo fmall, as to maintain order, harmony
and fecrecy , if it be chofen from among the wifeft^

and mod virtuous citizens ; and laftly, if its autho-

rity be limited and kept within rule, there can be

no doubt but fuch a government is very well adapt-

ed to promote the happinefs of a nation.

XLIII. The mo ft difficult point in thefe govern-

ments, is to temper them in fuch a manner, that,

while the people are allured of their liberty, by gi-

ving them lbme fhare in the government, thefe af-

iurances ihall not be carried too far, fo as to make

the government approach too near to Democracy :

for the preceding reflections fufficiently evince the

inconveniencies which would refult from this ftep.

XLiV. Let us therefore conclude, from this in-

quiry into the different forms of government, that

the bed are either a limited Monarchy, or an

Ariftocracy tempered with Democracy, by fome pri-

vileges in favour of the body of the people.

XLV. It is true, there are always fome deductions

to
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to be made from the advantages which we have

afcribed to thofe governments; but this is owing
to the infirmity of human nature, and not to the

eftablifhments. The conftitution above defcribed is

the mo ft perfect that can be imagined, and if we
adulterate it by our vices and follies, this is the fate

of all fublunary affairs; and fince a choice muft be

made, the beft is that attended with the feweft in-

conveniencies.

XLVI. In a word, mould it ftill be afked, which

government is beft ? I would anfwer, that every

fpecies of government is not equally proper tor every

nation, and that, in this point, we muft have a regard
to the humour and character of the people, and to

the extent of the country.

XLVII. Great ftates can hardly admit of repub-
lican governments ; -hence a monarchy, wifely limited,

fuits them better. But as to ftates, of an ordinary

extent, the moft advantageous government for them,

is an elective arirtocracy, tempered with fome privi-

leges in favour of the body of the people.

CHAP. III.

Of the different 'ways of declaring fevereignty.

I.
*~ "^ H E only juft foundation of all acquifittonJ~ of fovereignty, is the confent, or will of the

people *. But as this confent may be given different

On this fubjecl, fee part i. chap, vi.

Vol. II. H ways,
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ways, according to the different circum [lances atteric

ing it , hence we diftinguifh the feveral ways of ac-

quiring fovereignty.

II. Sometimes a people are conftrained, by force

of arms, to fubmit to the dominion of a conqueror 5

; ; other times, the people, of their own accord^

confer the fupreme authority on fome particular per-

fon. Sovereignty may therefore be acquired either

by force and violence, or id a free and voluntary
manner.

III. Thefe different acquifitions of fovereignty

may agree in fome meafure to all forts of govern-
ments

-,
but as they are moil remarkable in mo-

narchies, it mail be principally with refpect to the

latter, that we (hall examine this quetlkm,

I .- Of conquefl.

IV. Sovereignty is fometimes acquired by force?

er rather is feized by conquefl or ufurpation.

V. Conquefl is the acquifition of fovereignty, by
the fuperiority of a foreign prince's arms, who re-

duces the vanquifbed to fubmit to his government.

Ufurpation is properly made by a perfon naturally

fubmitted to him from whom he wrefls the fupreme

power j but cuftom often confounds thek two terms.

VI. There are feveral remarks to be made on

eonqueft, confidered as a method of acquiring the

fovereignty,

i. Con-
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i. Conqueft, in itfelf, is rather the occafion of

Acquiring the fovereignty, than the immediate caufe

of this acquifition. The immediate caufe is the

confent of the people, either tacit or exprefTed.
* Without this confent the ftate of war always fubfifts

between two enemies, and one is not obliged to obey
the other. All that can be faid is, that the confent

of the vanquifhed is extorted by the fuperiority of

the conqueror.

VII. 2 . Lawful conqueft fuppofes, that the con-

iqueror has had juft reafon to wage v/ar againft the

vanquifhed. Without this, conqueft. is by no means,
of itfelf, a juft title ; for a man cannot acquire a

fovereignty over a nation, by bare feizure, as over

a thing which belongs to no proprietor. Thus
when Alexander waged war againft diftant nations,

who had never heard of his name, certainly fuch a

conqueft was no more a lawful title to the fovereignty
over thofe people, than robbery is a lawful manner
of becoming rich. The quality and number of the

perfons do not change the nature of the action, the

injury is the fame, and the crime equal.

VIII. But if the war be juft, the conqueft is alfo

the fame : for, in the firft place, it is a natural

confequence of the victory ; and the vanquifhed,
who deliver themfelves to the conqueror, only pur-
chafe their lives by the lofs of their liberties. Be-

fides, the vanquifhed having, through their own
fault, engaged in an unjuft war, rather than grant
the fatisfadtion they owed, are fuppofed to have

tacitly confeoted to the conditions which the con-

H 2 queror
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queror mould impofe on them, provided they were

neither unjuft nor inhuman.

IX. 3 . But what mud we think of unjuft con-

quefts, and of fubmiiTion extorted by mere violence?

Can it give a lawful right? I anfwer, we fhould

diftinguifh whether the ufurper has changed the

government from a republic into a monarchy, or

difpofTelTed the lawful monarch. In the latter cafe,

he is obliged to reftore the crown to the right owner,
or to his heirs, till it can be prefurhed that they
have renounced their pretenfion -,

and this is always

prefumed, when a considerable time is elapfed with-

out their being willing or able to make any effort to

recover the crown ?

X. The law of nations therefore admits of a kind

of prelcription with refpect to fovereignty. This is

requifite for the intereft and tranquillity of focieties ;

a long and quiet pofftfFion of the fupreme power,
muft eftablifh the legality of it, otherwife there would

never be an end of difputes in regard to kingdoms
and their limits

-,
this would be a fource of perpetual

quarrels, and there would hardly be any fuch thing
as a fovereign lawfully poifeffed of the fupreme

authority.

XL It is, indeed, the duty of the people, in the

beginning, to refill the ufurper with all their might,
and to continue faithful to their prince ; but if,

in fpite of their utmoft efforts, their fovereign is

defeated, and is no longer able to affert his right,

4 they
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they are obliged to no more, but may lawfully take

care of their own prefervation.

XII. The people cannot live in a ftate of anarchy,

and as they are not obliged to expofe themfelves to

perpetual wars, in defence of the rights of their for-

mer fovereign, their confent may render the right

of the ufurper lawful ; and in this cafe the fovereign

dethroned ought to reft contented with the lofs of his

dominions, and confider it as a misfortune.

XIII. With regard to the former cafe, when the

ufurper has changed the republic into a monarchy,
if he governs with moderation and equity, it is

fufficient that he has reigned peaceably for fome time,

to afford reafon to believe, that the people confent

to his dominion, and to efface what was defective

in the manner of his acquiring it. This may be

very well applied to the reign of Auguftus. But if,

on the contrary, the prince, who has made himfelf

mailer of the republic, exercifes his power in a ty-

rannical manner, and oppreffes his fubjecls, they are

not then obliged to obey him. In thefe circumftances

the longed poffefTion imports no more than a long
continuation of injuftice.

2. Of the electIon offevereigns.

XIV; But the moil legitimate way of acquiring

fovereignty, is founded on the free confent of the

people. This is effected either by the way of election,

or by the right of fucceiTion-, for which reafon king-
doms are diftinguifhed into elective and hereditary.

H 3 XV. E-
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XV. Election is that ac~t, by which the people

defign or nominate a certain perfon, whom they

judge capable of fucceeding the deceafed king, to

govern the flate; and (o foon as this perfon has ac-

cepted the offer of the people, he is invefted with

the fovereignty.

XVI. We may diftinguifh two forts of elections,

one entirely free, and the other limited in certain

refpects ; the former when the people can chufe

whom they think proper, and the latter when they
are obliged, for example, to chufe a perfon of a

certain nation, a particular family, religion, &c.

Among the ancient Perfians, no man could be king
unlefs he had been inftructed by the Magi *;

XVII. The time between the death of the king;

and the election of his fucceffor, is called an Inter*?

regmtm.

XVIII. During the Interregnum the ftate is, as it

were, an imperfect body without a head , yet the

civil fociety is not diffolved. The fovereignty then

returns to the people, who, till they chufe a new king
to exercife it, have it even in their power to change
the form of government.

XIX. But it is a wife precaution, to prevent the

troubles of an Interregnum, to nominate beforehand

fhofe, who, during that time, ure to hold the reins

of government. Thus in Poland the archbifhop of

'

See Cic. de Divin. lib. i. cap. iv.

Gneffliu
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Gnefna, with the deputies of great and little Poland,

are appointed for that purpofe.

XX. The perfons, inverted with this employment,
are called Regents of the kingdom % and the Romans
ftiled them Interreges. They are temporary, and, as

it were, provisional magiftrates, who, in the name,
and by the authority of the people, exercife the acts

of fovereignty, fo that they are obliged to give an

account of their adminiftration. This may fulfice

for the way of election.

3 . OfJucceJJion to the crown.

XXI. The other manner of acquiring fovereignty,
is the right of fucceffion, by which princes, who
have once acquired the crown, tranfmit it to their

fucceffors.

XXII. It may feem at firft that elective kingdoms
have the advantage over thofe which are hereditary,

becaufe, in the former, the fubjects may always
chufe a prince of merit, and capabie of governing.

However, experience fhews, that, taking all things

into the account, the way of fuccefilon is more con-

ducive to the welfare of the flate.

XXIII. For, i. by this method we avoid the

vaft inconveniencies, both foreign and domeflic,

which arife from frequent elections. 2 . There is lefs

contention and uncertainty, with refpect to the title

of the fucceflbr. 3 . A prince, whole crown is

hereditary, all other circumftances being equal, will

H 4 take
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take greater care of his kingdom, and fpare hts

fnbjecls more, in hopes to leave the crown to his

children, than if he only pofleflfed it for life. 4 . A
kingdom, where the fucceflion is regulated, has

greater liability and force. It can form mightier

projects, and purfue them more vigoroufly, than if

it were elective. 5 . In a word, the perfon of the

prince flrikes the people with greater reverence, and

they have reafon to hope, that the fplendor of his

defcent, and the impreflions of his education, will

infpire him with the necefTary qualities for holding
the reins of government.

XXIV. The order of fucceflion is regulated either

fey the will of the lail king, or by that of the people,

XXV. In kingdoms, truly patrimonial, every king
has a right to regulate the fucceflion, and to difpoie

of the crown as he has a mind; provided the choice

he makes of his fucceffor, and the manner in which

he ktths the ftate, be not manifeflly oppofite to the,

public good, which, even in patrimonial kingdoms,
is ever the fupreme law.

XXVI. But if the king, prevented perhaps by

death, has not named his fucceffor, it feems natural

to follow the laws or cuftoms eftablifhed in that

country, concerning private inheritances, fo far at

leaft as the fafety of the (late will admit *. But it is

certain that, in thofe cafes, the mod approved and

power! ul candidate will always carry it.

* See the Law of nature and nations, book vii. chap. vii. 11.

XXVII. In
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XXVII. In kingdoms, which are not patrimo-

nial, the people regulate the order of fuccefiion :

and although they may eftablifh the fuccefiion as

they pleafe, yet prudence requires they fhould fol-

low the method moft advantageous to the ftate, bed

adapted to maintain order and peace, and mod ex-

pedient to promote the public fecurity.

XXVIII. The ufual methods are, a fuccefiion,

limply hereditary, which follows nearly the rules of

common inheritances , and the lineal fuccefiion,

, which receives more particular limitations.

XXIX. The good of the ftate therefore requires

that a fuccefiion, limply hereditary, fhould vary in

feveral things from private inheritances.

i. The kingdom ought to remain indivifible,

and not be fiiared among feveral heirs, in the fame

degree-, for, in the firft place, this would confider-

ably weaken the ftate, and render it lefs proper
to refift the attacks of a foreign enemy. Befides,

the fubjects, having different m afters, would no

longer be fo clofely united among themfelves: and

laftly, this might lay a foundation for inteftine wars>

as experience has too often evinced.

XXX. 2 . The crown ought to remain in the

pofterity of the firft pofteftbr, and not to
pal's to his

relations in a collateral line, and much lefs to thofe

who have only connections of affinity with him.

This is, no doubt, the intention of a people who
have
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have rendered the crown hereditary in any one

family. Thus, unlefs it is otherwife determined,

in default of the defendants of the firft polfefror,

the right of difpofing of the kingdom returns to the

nation.

XXXI. 3 . Thofe only ought to be admitted to

the fucceffion, who are born of a marriage conform-

able to the laws of the nation. For this there are

feveral reafons. i. This was, no doubt, the in-

tention of the people, when they fettled the crown

on the defendants of the king. 2. The people

have not the fame refpecl for the king's natural or

bafe fons, as for his lav/ful children. 3 . The father

of natural children is not known for certain, there

being no fure method of afcertaining the father of a

child born out of wedlock; and yet it is of the lafl

importance that there mould be no doubt about the

birth of thofe who are to reign, in order to avoid

the difputes which might embroil the kingdom.
Hence it is, that, in feveral countries, the queen
is delivered in public, or in the prefence of feveral

perfons.

XXXII. 4 . Adopted children, not being of the

royal blood, are alfo excluded from the crown,

which ought to revert to the people fo foon as the

royal line fails.

XXXIII. 5 . Among thofe who are in the fame

degree, whether really or by reprefentation, the males

are to be preferred to the females, becaufe they are

prefumed more proper for the command of armies,

and
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ic;

and for exercifing the other functions of govern-

jnent.

XXXIV. 6. Among feveral males, or feveral fe-

males in the fame degree, the elded ought to fuc-

ceed. It is birth which gives this right ; for the

crown being at the fame time indivifible and heredi-

tary, the eldeft, in confequence of his birth, has a

preference, of which the younger cannot deprive

him. But it is juft that the eldeft mould give his

brothers a fufficiency to fupport themlelves decently,

and in a manner fuitable to their rank. What is al-

lotted them for this purpofe is diftinguiiTied by the

name of Appnnage,

XXXV. 7. Laftly, we muft obferve, that the

crown does not pafs to the fucceffor in confequence
of the pleafure of the deceafed king, but by the will

of the people, who have fettled it on the royal family.

Hence it follows, that the inheritance of the parti-

cular eftate of the king, and that of the crown, are

of a quite different nature, and have no connection

with each other , fo that, ftrictly fpeaking, the fuc-

ceffor may accept of the crown, and refufe the pri-

vate inheritance \ and, in this cafe, he is not obliged
to pay the debts due upon this particular eftate.

XXXVI. But it is certain, that honour and equity

hardly permit a prince, who afcends the throne,

to ufe this right, and that, if he has the glory of his

royal houfe at heart, he will, by ceconomy and fru-

gality, be enabled to pay the debts of his predeceflbr*

But this ought not to be done at the expence of the

pub-
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public. Thefe are the rules of fucceffion, fimply he-

reditary.

XXXVII. But Cnce in this hereditary fucceffion,

where the next heir to the deceafed king is called to

the crown, terrible difputes may happen concerning
the degree of proximity, when thofe who remain are

a little diftant from the common Hem ; feveral na-

tions have eftablifhed the lineal fucceffion from branch

to branch, the rules of which are thefe following.

i; All thofe defcended from the royal founder

are accounted fo many lines or branches, each of

which has a right to the crown according to the de-

gree of its proximity.
2. Among thofe of this line, who are in the fame

degree, in the firft place fex, and then age, gives,

the preference.

3. We muft not pafs from one line to another.,

fo long as there remains one of the preceding, even

though there mould be another line of relations

nearer to the deceafed king. For example :

A king
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A king leaves three Tons, Lewis, Charles, and

Henry. The fon of Lewis, who fucceeds him, dies

without children
*,
Charles leaves a grandfon ; Henry-

is Hill living, and is the uncle of the deceafed king ;

the grand-child of Charles is only his coufin-german :

and yet this grand-child will have the crown, as be-

ing tranfmitted to him by his grand-father, whofe

line has excluded Henry and his defendants, till in

be quite extinct.

4. Every one has therefore a right to fucceed in his

rank, and tranfmits this right to his defendants, with

the fame order of fucceflion, though he has never

feigned himfelf; that is to fay, the right of the deceafed

paries to theliving, and that ofthe living to the deceafed.

5 . If the laft king has died without iffue, we
make choice of the neareft line to his, and fo on.

XXXVIIL There arc two principal kinds of lineal

fucceflion,
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fucceffion, namely, Cognatic and Agnatic. Theft

names come from the Latin words Cognati and Ag-

natic the former of which, in the Roman law, Sig-

nifies the relations on the mother's fide, and the lat-

ter thofe on the father's fide;

XXXIX. The Cognatic lineal fucceffion is that

which does not exclude women from the fucceffion,

but only calls them after the males in the fame line *

fo that, when only women remain, there is no transi-

tion made to another line, but the fucceffion runs

back to the female again, in cafe the males, who were

fuperior or equal to them in other refpects, mall

happen to fail with all their defcendants. This fuc-

ceffion is alfo called Caftilian. Hence it follows, that

the daughter of the fon of the laft king, is preferred

to the fon of the daughter of the fame prince, and

the daughter of one of his brothers to the fon of one"

of his fitters.

XL. The Agnatic lineal fucceffion is that in which

only the male iffue of males fucceeds, fo that wo-

men, and all thofe defcending from them, are perpe-

tually excluded. It is alfo called the French fuc-

ceffion. This exclufion of women and their defcend-

ants is principally eftablifhed to hinder the crown

from devolving to a foreign race, by the marriage:

of princeffes of the blood royal.

XLI. Thefe are the principal kinds of fucceffion in

ufe, and may be tempered in different manners by the

people ; but prudence directs us to prefer thofe which

are fubject to the leaft difficulty , and in this refpe&
the



Politic Law. hi
the lineal fucceflion has the advantage- over that

which is limply hereditary.

. XLII. Several queftions, equally curious and im-

portant, may be ftarted with regard to the fuccefliort

of kingdoms. On this fubject the reader may con-

fult Grotius *. We fhall only examine, who has a

right to decide the difputes that may arife between

two or more pretenders to a crown r

i. If the kingdom be patrimonial, and difputes
arife after the death of the king, the bell method
is to refer the caufe to arbitrators of the royal fami-

ly. The welfare and peace of the kingdom recom-

mend this conduct*

2. But if in kingdoms eftablifned by the volun-

tary at of the people, the difpute arifes even in the

king's life-time, he is not a competent judge of it ;

for then the people mult have invefted him with the

power of regulating the fucceflian according to his

own pleafure, which is not to be fuppofed. It there-

fore belongs to the people to decide the difpute, ei-

ther by themfelves or by their reprefentatives.

3 . The fame holds true, if the difpute does not

arife till after the death of the king : in this cafe it

is either necefiary to determine which of the pretend-
ers is neareft to the deceafed fovereign 5 and this is z

matter of fact which the people only ought to deter-

mine, becaufe they are principally interested in it.

4. Or the point is to know, what degree, or

line, ought to have the preference according to the

order of fuccefTion eftablifhed by the people , and

then it is a matter of right. Now who can deter-

* The Right of war and peace, book ii, chap. vii. 25, &c.

mine
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mine better this point than the people themfelv'es^

who have eftablifhed the order of fuccefilon ? other^

wife there would be no method of deciding the de-

pute but by force of arms, which would be entirely

oppofite to the good of the fociety.

XLIII. But to avoid every perplexity of this kind,

it would be proper that the people fhould, by a fun-

damental law, exprefsly referve to themfelves the

right of judging in the above cafes. What has been

faid is fufficient on the different ways of acquiring

fovereignty.

C H A P. IV.

Of the different ways of lofing fovereignty.

I. ET us now enquire how fovereignty may be
-"-* loft ; and in this there is no great difficulty,

after the principles we have eftablifhed on the ways
of acquiring it.

II. Sovereignty may be loft by abdication, that is,

when the reigning prince renounces the fovereignty,
fo far as it regards himfelf. Of this the hiftory even

of latter ages furnifhes us with remarkable examples.

III. As fovereignty derives its original from a cove-

nant between the king and his fubjecls -> if, for plau-
fible reafons, the king thinks proper to renounce the

fupreme dignity, the people have not properly a

right to conftrain him to keep it.

IV. But



Politic Law; 113

IV. But fuch an abdication mufl not be made at

an unfeafonable juncture: as for inftance, when the

kingdom is like to fink into a minority, efpecially

if it be threatened with a war; or when the prince,

by his bad conduct, has thrown the flate into a

dano-erous convulfion, in which he cannot abandon it

without betraying his truft, and ruining his country.

V. But we may fafely fay, that a prince very

rarely finds himfelf in fuch circumftances, as mould

engage him to renounce the crown. However his

affairs may be fituated, he may eafe himfelf of the

drudgery of government, and Kill retain the fuperior

command. A king ought to die upon the throne;

and it is a weaknefs unworthy of him, to diveft him-

felf of his authority. Befides, experience has (hewn,

that abdication is too frequently attended with un-

happy cataftrophes.

VI. It is therefore certain, that a prince may,
for himfelf, renounce the crown, or the right of

fuccefiion. But there is great difficulty whether he

can do it for his children.

VII. To judge rightly of this point, which has

embarrafled fo many politicians, we mud eftablifh

the following principles.

i. Every acquifition of right or power over an-

other, and confequently of fovereignty, fuppofes the

confent of him over whom this right is to be acquired,
and the acceptance of him who is to acquire it.

Till this acceptance is fettled, the intention of the

, former does not produce, in favour of the latter^

Vol. II. I an
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an abfolute and irrevocable right : It is only a fimpb

defignation, which he is at liberty to accept of or not.

VIII. 2. Let us apply thefe principles. The'

princes of the blood royal, who have accepted the

will of the people, by which the crown has been

conferred on them, have certainly thereby acquired
an abfolute and irrevocable right, of which they
cannot be ftripped without their own confent.

IX. 3 . With regard to thofe who are not yet

born, as they have not accepted of the defignation

of the people, they have not as yet acquired any right.

Hence it follows, that, in relation to them, this

defignation is only an imperfect act, a kind of ex-

pectancy, the completion of which intirely depends
on the will of the people.

X. 4. But it may be faid, the anceftors of thofe,

who are not yet born, have confented and ftipulated

for them, and confequently received the engagement
of the people in their behalf. Eut this is rather an

argument in favour of renunciation, which it effectu-

ally eftablifhes , for as the right of thofe, who are

not yet born, has no other foundation than the con-

currence of the will of the people and of their an-

ceftors, it is evident that this right may be taken

from them, without injuftiee, by thofe very perfons,

from the fingle will of whom they hold it.

XI. 5. The fingle will of a prince, without the con-

fent of the nation, cannot effectually exclude his

children from the crown to which the people have

called them. In like manner, the fingle will of the

people*
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people, without the confent of the prince, cannot

deprive his children of an expectancy which their

father has ftipulated with the people in their favour.

But if thejc two wills unite, they may, without doubt,

alter what they have efrahlifhed.

XII. 6. It is true, this renunciation ought not

to be made without a cauie, and through inconitancy
and levity. Under thefe circumilances it cannot be

juftified, and the good of the ftate does not permit,

that, without necefiity. an alteration mould be made
in the order of the fucceilion.

XIII. 7 . It, on the other hand, the nation be fo

fituated, that the renunciation of a prince, or a

princefs, is abfolutely neceiTary to its tranquillity and

happinefs, then the iupreme law of the public good,
which has eftablifhed the order of the fucceilion,

requires it mould be fet afide.

XIV. 8. Let us add, that it is for the general

good of nations, fuch renunciations be valid, and

the parties interefted mould not attempt to difannul

them. For there are times and conjunctures in

which they are neceffary for the welfare of the ftate ;

and if thole with whom we are treating, .
mould come

to think that the renunciation would afterwards be

fet afide, they certainly would have nothing to do
with us. Now this muft be productive of bloody
and cruel wars. Grotius decides this queftion nearly
in the fame manner. The reader may fee what he

fays of it *.

* Book ii. chap, vii, 26. and book ii. cliap. iv. 10.

I 2 XV. 9. Since

'US
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XV. 9 . Since war or conqueft is a method of

acquiring fovereignty, as we have feen in the pre-

ceding chapter, it is evidently alfo a means of

lonVig it.

XVI. With regard to tyranny and the depofmg
of fovereigns, both which are alfo ways of lofing

the fupreme power, as thefe two articles bear fome

relation to the duties of fubjects towards their fo-f

vereigns, we (hall treat of them in the next chapter

more particularly, after we have confidered thofe

duties.

C H A P. V.

Of the duties offubjetls in general.

I. j\ Ccording to the plan we have laid down,
-*- ^ we mull: here treat of the duties of fub-

jeb. Puffendorf has given us a clear and diftinct

idea of them, in the laft chapter of his Duties of a

Man and a Citizen. We mail follow him ftep by

Hep.

II. The duties of fubjecls are either general or

particular -,
and both flow from their ftate and con-

dition.

III. All fubjech have this in common, that they

live under the fame fovereign and the fame govern-

ment, and that they are members of the fame ftate.

From thefe relations the general duties arife.

IV. But
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IV. But as they have different employments, enjoy

different pods in the (late, and follow different pro-

feflions \ hence alio arife their particular duties.

V. It is alio to be obferved, that the duties of

fnbjedb fuppofe and include thole of man, confidered

limply as iuch, and as a member of human fociety

in general.

VI. The general duties of fuhjects have, for their

object, either the governors of the (late, or the

whole body of the people, viz. their country, or

the individuals among their fellow- fubjecls.

VII. As to fovereigns and governors of the (late,

every fubject owes them that refpect, fidelity, and

obedience, which their character demands. Hence

it follows, that we ought to be contented wich the

prefent government, and to form no cabals nor

feditions, but to be attached to the interefl of the

reigning prince, more than to that of any other

perlbn, to pay him hcnmr, to think favourably
of him, and to fpeak with refpect of him and his

actions. We ought even to have a veneration for

the memory of good princes, &c.

VIII. With refpect to the whole body of the dare,

a good fubject makes it his rule to prefer the public
welfare to every thing elfe, bravely to facrifice his

fortune, and his private interefts, and even his life,

for the prefervation of the ftate-, and to employ all

his abilities and his induftry to advance the honour,

and to procure the advantage of his native country*

I 3 IX. Laft-

117
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IX. Lafriy, the duty of a fubject to his fellow-

fubjecTs confifts in living with them, as much as he

pofiibly can, in peace and ftrict union, in being mild,

complaifant, affable, and obliging to each of them,

in creating no trouble by a rude or litigious behavi-

our, and in bearing no envy or prejudice againft the

happinefs of others, &c.

X. As to the particular duties of fubjects, they

are connected with the particular employments which

they follow in fociety. We fhall here lay down fome

general rules in regard to this matter.

i. A fubject ought not to afpire after any public

employment, nor even to accept of ir, when he is

lenfible that he is not duly qualified for it. 2. Fie

ought not to accept of mere employments than he

can difcharge. 2. He mould not ufe unlawful means

to obtain public offices. 4 . It is even fometimes a

kind of juftice not to feek after certain employments,
which are not neceffary to us, and which may be as

well filled by others, for whom they are perhaps more

adapted. 5*. He ought to difcharge the feveral

. functions of the employments he has obtained, with

the utmoft application, exa&nefs, and fidelity.

XL Nothing is more eafy than to apply thefe

general maxims to the particular employments of

fociety, and to draw inferences proper to each of

them; as for inftance, with refpecf. to minifters and

counfellors of flate, miniflers of religion, public

profeflops, magiitrates and judges, officers in the

army and foidiers, receivers of taxes, ambaffadors,

&c.
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XII. The particular duties of fu 'ejects ceafe with

she public charges from whence they arife. But as

to the general duties, they fubnft fo long as a perfon
remains fubject. to the fcate. Now a man ceafes to

be a fubje6fc, principally three ways. vi. When he

goes to fettle elfewhere. 2 . When he is banifhed

from a country for fome crime, and deprived of the

rights of a fubject. 3 . And laftiy, when he is re-

duced to a necefTity of fubmitting to the dominion

of a conqueror.

XIII. It is a right inherent in all free people,

that every man mould have the liberty of removing
.out of the commonwealth, if he thinks proper. In

1

a word, when a perfon becomes member of a ilate,

he does not thereby renounce the care of himfelf and

his own private affairs. On the contrary, he feeks

a powerful protection, under the fhelter of which he

may procure to himfelf both the necefTaries and con-

veniencies of life. Thus the fubjects of a ftate can-

not be denied the liberty of fettling elfewhere, in

order to procure thofe advantages which they do not

enjoy in their native country.

XIV. On this occafion there are however certain

maxims of duty and decency, which cannot be dif-

penfed with.

i. In general, a man ought not to quit his native

country without the permiiTion of his fovereign : But

his fovereign ought not to refufe it him, without

very important reafons.

2 . It would be contrary to the duty of a good

fubject to abandon his native country at an unfeafon-

I 4 abl :
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able juncture, and when the (late has a particular
intereit that he fhould flay at home *i

3 . If the laws of the country have determined any-

thing in this point, we rnuft be determined by them ;

for we have confented to thofe laws in becoming
members of the ftate.

XV. The Romans forced no perfon to continue

under their government, and Cicero f highly com-
mends this maxim, calling it the fureft foundation

of liberty,
6t which confifts in being able to preferve

** or renounce our right as we think proper."

XVI. Some propofe a queftion, whether fubjecls
can go out of the ftate in great companies ? In this

point Grotius and Puffendorf are of oppofite fenti-

ments J. As for my own part, I am of opinion
that it can hardly happen, that fubjects mould o-o

out of the ftate in large companies, except in one

or other of thefe two cafes
-,

either when the p-overn-

ment is tyrannical, or when a multitude of people
cannot fubfifb in the country ^ as when manufacturers,

* See Grotius of the Right of war and peace, book ii. chap. iv.

24.

t C excellent and divine laws, enacted by our anceftors in the

beginning of the Pvoman empire Let no man change his
city

againfr. his will, nor let him be compelled to flay in it. Thefe
are the fureft. foundations of our liberty, that every one mould
have it in his power either to prfeferve or relinquifh his right.
Orat. pro L. Com. JBalb. cap. 13. adde Leg. 12. 0. Digcft. di

cap. diminut. f? pcjllim. lib. 40,. tit. 15.

% See Grotius, uhi fupra, and Puffendorf of the Law of nature

and nations, book viii. chap. xi. 4.

for
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for example, or other tradefmen, cannot find the means

of making or diilributing their commodities. Under

thefe circum (lances, the fubjedls may retire if they

will, and they are authorized fo to do by virtue of a

tacit exception. If the government be tyrannical,

it is the duty of the fovereign to change his conduct;

for no fubjecl is obliged to live under tyranny. If

mifery forces them to remove, this is alfo a reafon-

able exception againft the moil exprefs engagements,
unlefs the fovereign fumimes them with the means
of fubfiflence. But, except in thofe cafes, were the

fubjects to remove in great companies, without a

caufe, and by a kind of general deiertion, the fove-

reign may certainly oppofe their removal, if he finds

that the ftate fuffers great prejudice by it.

XVII. A man ceafes to be a fubjecl of the (late

when he is for ever banifhed, in punifhment for,

fome crime : for the moment that the ftate will not

acknowledge a man to be one of its members, but

drives him from its territories, he is releafed from

his engagements as a fubjecl. The civilians call

this punifhment a civil death. But it is evident that

the ftate, or fovereign, cannot expel a fubjecl from
their territories whenever they pleafe,' unlefs he has

deferved it by the commiilion of fome crime.

XVIII. Laftly, a man may ceafe to be a fjb-

jec~t by the fuperior force of an enemy, by which

he is reduced to a necefilty of fubmitting to his

dominion : and this neceflity is founded on the right

which every man has to take care of his own pre-
fervation.

CHAP.
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CHAP. VI.

Gf the Inviolable rights of fovereignty, of the de~

pofing of fovercig?is9 of the abufe of the fnpreme

power, and of tyranny.

I, \/\7" HAT \ve have faid in the preceding
* *

chapter, concerning the duties of fubjects

to their fovereigns, admits of no difficulty. We are

agreed in general upon the rule, that the perfon of

the fovereign fhouid be facred and inviolable. But

the queflion is, whether this prerogative of the fove-

reign be fuch, that it is never lawful for the people

to rife againfr him, to caft him from the throne, or

to change the form of government?

IT. In anfwer to this queftion, I obferve in the firft

place, that the nature and end of government lay

an indifpenfable obligation on all fubjecis not to refill:

their fovereign, but to refpect and obey him, fo long
as he ufes his power with equity and moderation,

and does not exceed the limits of his authority.

III. It is this obligation to obedience in the fub-

jects, that conftitutes the whole force of civil fociety

and government, and confequently the intire felicity

of the Hate. Whoever therefore rifes againft the

fovereign, or makes an attack upon his perfon or

authority, renders himfelf manifeftly guilty -of the

greateft crime which a man can commit, fince he

endeavours to fubvert the firft foundations of the

public felicity, in which that of every individual is

included.

4 IV. But
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IV. But if this maxim be true with refpect to in-

dividuals, may we alfo apply it to the whole body of

the nation, of whom the lbvereign. originally holds

his authority ? If the people think fit to reilime, or

to change the form of government, why mould they

not be at liberty to do it ? Cannot they who make

a king, alfo depofe him ?

V. Let us endeavour to folve this difficulty. I

therefore affirm, that the people themfelves, that is,

the whole body of the nation, have not a right to

depofe the fovereign, or to change the form of go-

vernment, without any other reafon than their own

pleafure, and purely from inconflancy or levity,

VI. In general, the fame reafons which eftabiifh

the neceffity of government and fupreme authority

in fociety, alfo prove that the government ought to

be ftable, and that the people mould not have the

power of depofing their fovereigns, whenever, through

caprice or levity, they are inclined fo to act, and

when they have no found reafon to change the form

of government.

VII. Indeed, it would be fubverting all govern-

ment, to make it depend on the caprice or inconflancy

of the people. It would be impoffible for the date

to be ever fettled amidjjfc thofe revolutions, which

would expofe it fo often to destruction ; for we mud
either grant that the people cannot difpofTefs their

fovereign, and change the form of government; or

we muft give them, in this refpect, a liberty without

con troll.

VIIL An
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VIII. An opinion which laps the foundation of all

authority, which deftroys all power, and confequently
all fociety, cannot be admitted as a principle of rea-

soning, or 01 conduct in politics.

IX. The lav/ of congruity or fitoefs is in this cafe

of the utmoft force. What mould we fay of a minor,

who, without any other reafon than his caprice,
fhould withdraw from his guardian, or change him
at pleafure? The prefent cafe is in point the fame.

It is with reafcn that politicians compare the people
to minors ; neither being capable of governing them-
felves. They mud be fubjecl: to tuition, and this

forbids them to withdraw from their authority, or to

alter the fdrm of government, without very fub-

ftantial reafans.

X. Not only the law of congruity forbids the

people wantonly to rife againft their fovereigri or i e

government; but juftice alfo makes the Ume pro-
hibition.

XI. Government and fovereignty are eftablifhed

by mutual agreement betwixt the governor and the

governed; and juftice requires that people fhould

be faithful to their engagements. It is therefore

the duty of the fubjecls to keep their word, and

religioL fly to. obferve their contract with their fove-

reign, fo long as the latter performs his engage-
meats.

XII. Otherwife the people would do a manifeft

injuftice to the fovereign, in depriving him of a right
which
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which he has lawfully acquired, which he has not

ufed to their prejudice, and for the lofs of which

they cannot indemnify. him.

XIII. But what muft we think of a fovereign,

who, inftead of making a good nfe of his authority,

injures his fubjects, neglects the intereft of the (late,

fubverts the fundamental laws, drains the people by
exceffive taxes, which he fquariders away in foolifli

and ufelefs expences, &c ? Ought the perfon of fuch

a king to be facred to the fubje&s ? Ought they

patiently to fubmit to all his extortions ? Or, can

they withdraw from his authority ?

XIV. To anfwer this quefcion, which is one of

the mod delicate in politics, I obferve, that dis-

affected, mutinous, or feditious fubjects, often make

things, highly innocent, pafs for acts of injuftice in

the fovereign. The people are apt to murmur at

the moft neceiTary taxes; others feek to defcroy the

government, becaufe they have not a (hare in the

adminiftration. In a word, the complaints of fub-

jects oftener denote the bad humour and feditious

fpirit of thofe who make them, than real dis-

orders in the government, or injuftice in thofe who

govern.

XV. It were indeed to be wifhed, for the glory
of fovereigns, that the complaints of fubjects never

had jufter foundations. But hiflory and experience

teach us that they are too often well founded. Under

thefe circumftances, what is the duty of fubjecls ?

Ought
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Ought they patiently to fuffer? Or, may they reiift

their fovereign?

XVI. We muft diftinguifh between the extreme

abufe of fovereignty, which degenerates manifeftly

into tyranny, and tends to the entire ruin of the

fubjects , and a moderate abufe of it, which may
be attributed to human weaknefs, rather than to an

intention of fubverting the liberty and happinefs of

the people.

XVII. In the former cafe, I think the people
have a right to refill their fovereign, and even to

refume the fovereignty which they have given him,

and which he has abufed to excefs. But if the

abufe be only moderate, it is their duty to fuffer

fomething, rather than to rife in arms againfl their

fovereign.

XVIIL This diflincYion is founded on the nature

of man, and the nature and end of government.
The people mufl patiently bear the (light in] u dices

of their fovereign, or the moderate abufe of his

power, becaufe this is no more than a tribute due

to humanity. It is on this condition they have

inverted him with the fupreme authority. Kings
are men as well as others, that is to fay, liable to

be miflaken, and, in fome inftances, to fail in point
of duty. Of this the people cannot be ignorant,

and on this footing they have treated with their

fovereign.

XIX. If, for the fmalleil faults, the people had

a right
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a right to refill or depofe their fovereign, no prince

could maintain his authority, and the community
would be continually diftracied; fuch a fituation

would be directly contrary both to the end and infti-

tution of government, and of fovereignty.

XX. It is therefore right to overlook the lefTer

faults of fovereigns, and to have a regard to the

laborious and exalted office with which they are in-

verted for our prefervation. Tacitus beautifully fays :

" We mud endure the luxury and avarice of fove-
"

reigns, as we endure the barrennefs of a foil,

*'
ftorms, and other inconveniencies of nature. There

Ci
will be vices as long as there are men , but thefe

<c
are not continual, and are recompenfed by the

?' intermixture of better qualities *."

XXI. But if the fovereign mould pufli things t

the laft extremity, fo that his tyranny becomes in-

fupportable, and it appears evident that he has formed

a defign to deftroy the liberty of his fubjecls, then

they have a right to rife againft him, and even to

deprive him of the fupreme power.

XXII. This I prove, i. by the nature of tyranny,

which of itfelf degrades the fovereign of his dignity,

Sovereignty always fuppofes a beneficent power: we

muft indeed make forne allowance for the weaknefe

*
Quomodo fterilitatem, aut nimios imbres, et cetera nature

mala, ita luxum vel avaritiam dominandum tolerate. Vitia erunr,

donee homines ; led neque h?ec continua, et meliorum interventu

penfantur. Blfi, lib. iv. cap. Ixxiv. N. 4.

infeparable
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infeparable from humanity; but beyond that, and

when the people are reduced to the lafl extremity,

there is no difference between tyranny and robbery.

The one gives no more right than the other, and we

may lawfully oppofe force to violence.

XXIII. 2. Men have eftablifhed civil fociety and

government for their own good, to extricate them-

felves from troubles, and to be refcued from the evils

of a Hate of nature. But it is highly evident, that

if the people were obliged to fuffer every opprefTion

from their fovereigns, and never to refift their en-

croachments, this would be reducing them to a far

more deplorable (late, than that from which they

wanted to avoid, by the inftitution of fovereignty.

It can never furely be prefumed, that this was the

intention of mankind.

XXIV. 3 . Even a people, who have fubmitted

to an abfolute government, have not thereby for-

feited the right of afTerting their liberty, and taking
care of their prefervation, when they find themfelves

reduced to the utmoft mifery, Abfolute fovereignty,

in itfelf, is no more than the higheft power of do-

ing good , now the higheft power of procuring the

good of a perfon, and the abfolute power of deftroy-

ing him at pleafure, have no connection with each

other. Let us therefore conclude, that never any
nation had an intention to fubmit their liberties to

a fovereign in fuch a manner, as never to have it

in their power to refift him, not even for their own

prefervation.

XXV. "
Sup-
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XXV. "

Suppofe, fays Grotius *, one had afked

thofe who fir ft formed the civil laws, whether

they intended to impofe on all the fubjecls the

fatal neceffity of dying, rather than taking up arms

to defend themfelves againft the unjuft violence

of their fovereign ? I know not whether they would

R have anfwered in the affirmative. It is rather
<c

realbnable to believe they would have declared,

that the people ought not to endure all manner of

injuries, except perhaps when matters are fo fitu-

ated, that refinance would infallibly produce very
"

great troubles in the date, or tend to the ruin of

many innocent people.''

I2Q

cc

cc

cc

cc

XXVI. We have already proved -f, that no per-

fon can renounce his liberty to fuch a degree as that

here mentioned. This would be felling his own life,

that of his children, his religion, in a word, every

advantage he enjoys, which it is not certainly in any
man's power to do. This may be illuflrated by the

comparifon of a patient and his phyfician.

XXVII. If therefore the fubjedb have a right to

fefift the manifeft tyranny even of an abfolute prince,

they muft, for a flronger reafon> have the fai

power with refpect to a prince who has only a li-

mited fovereignty, mould he attempt to invade :

rights and properties of his people J.

* Book i. chap. iv. $ 7. N. 2.

f Part i. chap. vii. N. 22, &c.

X Grotius on the Right of war and peace, book i. chap, iv,

8.

Vol. IL K XXVIII. We
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XXVIII. We mufl indeed patiently fufFer the ca-

price and aufterity of our mailers, as well as the bad

humour of our fathers and mothers , but, as Seneca

fays,
ct

Though a perfon ought to obey a father in

"
all things, yet he is not obliged to obey him when

"
his commands are of fuch a nature, that he ceafes

iC
thereby to be a father."

XXIX. But it is here to be obferved, that when

we fay the people have a right to refill a tyrant, or

even to depofe him, we ought not, by the word peo-

ple, to underfland the vile populace or dregs of a

country, nor the cabal of a fmall number of fedi-

tious perfons, but the greateft and mod judicious

part of the fubjedls of all orders in the kingdom. The

tyranny, as we have alfo obferved, mufl be notorious,

and accompanied with the highefl evidence.

XXX. We may likewife affirm, that, flrictly

fpeaking, the fubjects are not obliged to wait till the

prince has entirely rivetted their chains, and till he

has put it out of their power to refill him. It is

high time to think of their fafety, and to take pro-

per meafures againfl their fovereign, when they find

that all his actions manifeflly tend to opprefs them,

and that he is marching boldly on to the ruin of

the flate.

XXXI. Thefe are truths of the lafl importance.-
It is hii hly proper they mould be known, not only
for the fafety and happinefs of nations, but alfo for

the advantage of good and wife kings.

XXXII. They,
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XXXII. They, who are well acquainted with the

frailty of human nature, are always diffident of

themfelves ; and wifhing only to difcharge their duty,

are contented to have bounds fet to their authority,

and by fuch means to be hindered from doing what

they ought to avoid. Taught by reafon and ex-

perience, that the people love peace and good go-

vernment, they will never be afraid of a general in-

furrection, fo long as they take care to govern with

moderation, and hinder their officers from com-

mitting injuftice.

XXXIII. However, the abettors of defpotic pow-
er and paffive ob dience, Hart feveral difficulties ori

this fubjecl:.

Firft Obje&ion. A revolt againft the fupreme

power includes a contradiction ; for if this power is

fupreme, there is none fuperior to it. By whom
then (hall it be judged ? If the fovereignty Hill in-

heres in the people, they have not transferred their

right ; and if they have transferred it, they are no

longer mailers of it.

Anfwer. This difficulty fuppofes the point in ques-

tion, namely, that the people have diverted them-

felves fo far of their liberty, that they have given

full power to the Sovereign to treat them as he

pleafes, without having in any cafe referved to

theinfelves the power of refilling him. This is

what no people ever did, nor ever could do. There

is therefore no contradiction in the prefent cafe. A
power given for a certain end, is limited by that

very end. The fupreme power acknowledges none

above itfelf, fo long as the fovereign has not forfeit-

K 2 ed
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ed his dignity. But if he has degenerated into a

tyrant, he can no longer claim a right which he has

forfeited by his own mifconducl.

"XXXIV. Second Objection. But who mail judge,
whether the prince performs his duty, or whether

he governs tyrannically ? Can the people be judges
in their own caufe ?

Anjwer. It certainly belongs to thofe who have

given any perfon a power, which he had not of him-

Iclf, to judge whether he ufes it agreeably to the end

for which it wT

as conferred on him.

XXXV. Third Objetlicn. We cannot, without

imprudence, grant this right of judging to the peo-

ple. Political affairs are not adapted to the capacity
of the vulgar, but are fometimes of fo delicate a na-

ture, that even perfons of the bed fenfe cannot form
a right judgment of them.

Anfwer. In dubious cafes, the prefumption ought
ever to be in favour of the fovereign, and obedi-

ence is the duty of fubjecls. They ought even to

bear a moderate abufe of fovereignty. But in cafes

of manifefl tyranny, every one is in a condition to

judge whether he is highly injured or not.

XXXVI. Fourth Objection. But do we not ex-

pofe the ftate to perpetual revolutions, to anarchy,
and to certain ruin, by making the fupreme autho-

rity depend on the opinion of the people, and by

granting them the liberty to rife on particular occa-

cafions againft their fovereign ?

Anfwer*
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Anfwer. This objection would be of fome force,

if we pretended that the people had a right to op-

pofe their fovereign, or to change the form of go-

vernment, through levity or caprice, or even for a

moderate abufe of the fuprerne power. But no in-

conveniency will enfue, while the {'objects only ufe

this right with all the precautions, and in the cir-

cumftances above fuppofed. Befides, experience
teaches us that it is very difficult to prevail on

a nation to change a government to which they
have been accudomed. We are apt to overlook

not only flight, but even very coiiGderable miftakes

in our governors.

XXXVII. Our hypothefis does not tend more
than any other, to excite difturbances in a (late ;

for a people, opprefTed by a tyrannic government,
will rebel as frequently as thofe who live under efta-

blifhed laws. Let the abettors of defponc power
cry up their prince as much as they pleaie, let them

fay the mod magnificent things of his facred per-

fon, yet the people, reduced to the laft mifery, will

trample thefe fpecious reafons under foot, as foon as

they can do it with any appearance of fuccefs.

XXXVIII. In fine, though the fubjects might
abufe the liberty which we grant them, yet lefs in-

conveniensy would arife from this, than from allow-

ing all to the fovereign, fo as to let a whole nation

perifh, rather than grant it the power of checking
the iniquity of its governors.

K 3 C H A P



J34 2& Principles ^
CHAP. VIII.

Of the duty offovereigns.

I.
rTiHERE is a fort of commerce, or reci^

**
procal return of the duties of the fubjedts to

the fovereign, and of his to them. Having treated

cf the former, it remains that we take a view of the

latter.

II. From what has been hitherto explained con-

cerning the nature of fovereignty, its end, extent

and boundaries, the duty of fovereigns may eafily

be gathered. But fmce this is an affair of the Jaft

importance, it is neceffary to fay fomething more

particular on it, and to colled the principal heads

of it as it were into one view.

III. The higher a fovereign is raifed above the

level of other men, the more important are his du-

ties : if he can do a great deal of good, he can

alfo do a great deal of mifchief. It is on the good
or evil conduct of princes that the happinefs or mi-

fery of a whole nation or people depends. How
happy is the fituation, which, on all inftances, fur-

nilries occafions of doing good to fo many thou-

fands ! But at the fame time, how dangerous is the

poll which expofes every moment to the injuring of

millions ! Befides, the good which princes do,

fometimes extends to the mod remote ages ; as the

evils they commit are multiplied to latelr. pofterity,

This fufHciently difcovers the importance of their

duties,

VL la
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VI. In order to have a proper knowledge of the

duty of fovereigns, we need only attentively confi-

der the nature and end of civil focieties, and the

exercife of the different parts of fovereignty.

V. i. The nrft general duty of princes, is

carefully to inform themfelves of every thing that

falls under the complete difcharge of their truft :

for a perfon cannot well acquit himfelf in that

which he has not firft rightly learnt.

VI. It is a great miftake to imagine that the

knowledge of government is an ealy affair ; on

the contrary, nothing is more difficult, if princes
would difcharge their duty. Whatever talents! or

genius they may have received from nature, this is

an employment that requires the whole man.

The general rules of governing well are few in

number-, but the difficulty is to make a juft appli-

cation of them to times and circumftances
-,
and this

demands the greateft efforts of diligence and human

prudence.

VII. 2 . When a prince is once convinced of the

obligation he is under to inform himfelf exactly of all

that is neceffary for the difcharge of his truft, and of

the difficulty of getting this information, he will be-

gin with removing every obftacle which may oppofe
it. And firfl it is abfolutely neceffary, that princes
mould retrench their pleafures and ufelefs diverfions,

fo far as thefe may be a hinderance to the know-

ledge and practice of their duty. Then they ought
to endeavour to have wife, prudent and experienced

K 4 perfons
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perfons about them ; and, on the contrary, to. re*

move flatterers, buffoons, and others, whole whole

merit confifts in things that are frivolous and un-

worthy the attention of a fovereign. Princes ought
not to chooie for favourites thofe who are mod pro-

per to divert them, but fuch as are molt capable of

governing the ftate.

VIII. Above all things, they cannot guard too

much againft flattery. No human condition has

{q great an occafion for true and faithful advice, as

that of kings. And yet princes, corrupted by flattery,

take every thing, that is free and ingenuous, to be

harfh and auftere. They are become fo delicate,

that every thing, which is not adulation, offends

them : But nothing ought they to be fo greatly afraid

of as this very adulation, fince there are no miferies

into which they may not be hurried by its poifonous

infmuation. On the contrary, the prince is happy,
even if he has but a fingle fubjecl, who is fo gene-
rous as to fpeak the truth to him ; fuch a man is

the treafure of the Hate. Prudent fovereigns, who
have their true interefts at heart, ought continually

to imagine that court fycophants only regard them-

felves and not their mafter ; whereas a fincere coun-

fellor, as it were, forgets himfelf, and thinks only
on the advantage of his mailer.

IX. 3.- Princes ought to ufe all poffible applica-

tion to underftand the conftitution of the ftate, and

the natural temper of their fubjedfs. They ought
not in this refpecl to be contented with a general and

fuperncial knowledge. They fhould enter into par-

ticularsj
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ticulars, and carefully examine into the constitution

of the ftate, into its eftablifhment and power, whe-

ther it be old or of late date, fucceffrve or elective,
'

acquired by legal methods or by arms ; they mould

alio lee how far this jurifdiction reaches, what neigh-
bours are about them, what allies, and what ftrength

and what conveniences the ftate is provided with.

For according to thefe confiderations the fcepter mud
be fwayed, and the rider mufl take care to keep a

ftiffer or (lacker rein.

X. 4 . Sovereigns ought alfo to endeavour to excel

in fuch virtues as are molt neceffary to fupport the

weight of fo important a charge, and to regulate

their outward behaviour* in a manner worthy of their

rank and dignity,

XI. We have already fhewn that virtue in general

confifts in that ftrength of mind, which enables us

not only to confult right reafon on all occafions, but

alfo to follow her counfels with eafe, and effectually to

refill: every thing capable of giving us a contrary biafs.

This fingle idea of virtue is iufficient to fhew how ne-

ceffary it is to all men. But none have more duties to

fulfil, none are more expofed to temptation, than

fovereigns ; and none of courfe have a greater necefH-

ty for the affiftance of virtue. Befides, virtue in

princes has this advantage, that it is the fureft me-

thod of infpiring their fubjects with the like princi-

ples. For this purpofe they need only fhew the way.
The example of the prince has a greater force than the

law. It is, as it were, a living law, of more efficacy

than precept. But to defcend to particulars.

XII. The
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XII. The virtues moll neceiTary to fovereigns are,

1. Piety i which is certainly the foundation of all

other virtues , but it muft be a folid and rational piety,

free from fuperftition and bigotry. In the high fi-

tuation of fovereigns, the only motive, -which can

moil furely induce them to the difcharge of their

duty, is the fear of God. Without that, they will

foon run into every vice which their paffions dictate ;

and the people will become the innocent victims of

their pride, ambition, avarice and cruelty. On the

contrary, we may expect every thing that is good
from a prince, who fears and refpects God, as a

fupreme Being on whom he depends, and to whom
he muft one day give an account of his adminiftra-

tion. Nothing can be fo powerful a motive as this

to engage princes to perform their duty, nothing
can fo well cure them of that dangerous miftake,

that being above other men, they may act as abfo-

lute lords, as if they were not to render an account

of their conduft, and be judged in their turn, after

having palled fentence on others.

XIII. 2. The love of Equity and Juftice. The

principal end a prince was made for, is to take care

that every one fhould have his right. This ought
to engage him to ftudy not only the fcience of thofe

, great civilians who afcend to the firft principles of law,

which regulate human fociety, and are the balls, as

it were, of government and politics ; but alfo that

part of the law, which defcends to the affairs of par-
ticular perfons. This branch is generally left for the

gentlemen of the long robe, and not admitted into

the education of princes, though they are every day to

pafs
i
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pafs judgment upon the fortunes, liberties, lives,

honour and reputation of their fubjects. Princes are

continually talked to of valour and liberality ; but if

juftice
does not regulate thefe two qualities, they

degenerate into the moil odious vices : Without

juftice, valour does nothing but deftroy ; and li-

berality is only a foolifh profufenefs. Juftice keeps
all in order, and contains within bounds him who
diftributes it, as well as thofe to whom it- is diftri-

buted.

XIV. 3 . Valour. But it muft be fct in motion by

juftice, and conducted by prudence. A prince mould

expofe his perfon to the greateft perils as often as it

is neceffary. He dishonours himfelf more by being
afraid of danger in time of war, than by never

taking the field. The courage of him who com-
mands others, ought not to be dubious ; but nei-

ther ouo:ht he to run headlong; into danger. Va-

lour can no longer be a virtue than as it is guided

by prudence, otherwife it is a ftupid contempt of

life, and a brutal ardour. Inconfiderate valour is

always infecure. He, who is not mafter of himfelf

in dangers, is rather fierce than brave ; if he does

not fly, he is at leaft confounded. He lofes that

prefence of mind which would be neceffary for hinv

to give proper orders, to take advantage of oppor-

tunities, and to rout the enemy. The true way of

finding glory, is calmly to wait for the favourable

occafion. Virtue is the more revered, as ffie (hews

herfelf plain, modeft, and averfe to pride and orien-

tation. In proportion as the neceflity of expofing

yourfelf to danger augments* your forefight and cou-

rage ought alfo to increafe. XV. 4 . A-
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XV. 4. Another virtue, very necefTary in princes,

Is to be extremely referved in difcovering their

thoughts and defigns. This is evidently necefTary
to thofe who are concerned in government : It

includes a wife diffidence, and an innocent difli-

mulation.

XVI. 5. A prince mufl, above all things, ac-

euftom himfelf to moderate his de fires. For as he

has the power of gratifying them, if he once gives

way to them, he will run to the greatefl excefs, and

by deftroying his fubjecls, will at lafl complete his

own ruin. In order to form himfelf to this modera-

tion, nothing is more proper than to accuflom

himfelf to patience. This is the mod necefTary of all

virtues for thofe who are to command. A man mufl:

be patient to become mafter of himfeif and others.

Impatience, which feems to be a vigorous exertion

of the foul, is only a weaknefs and inability of fuffer-

ing pain. He who cannot wait and fuffer, is like a

perfon that cannot keep a fecret. Both want refolu-

tion to contain themfelves. The more power an im-

patient man has, the more fatal his impatience will

be to him. He will not wait; he gives himfelf no

time to judge ; he forces every thing to pleafe him-

felf; he tears off the boughs, to gather the fruit

before it is ripe ; he breaks down the gates, rather

than flay till they are opened to him.

XVII. 6. Goodnefs and Clemency are alfo virtues

very necefTary to a prince : His office is to do good,
and it is for this end the fupreme power is lodged in

his hand. It is alfo principally by this that he ought
to diftinguifh himfelf. XVIII. f. li-
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XVIII. 7. Liberality^ well underftood and well

applied, is fo much the more efiential to a prince,

as avarice is a difgrace to a perfon to whom it cods

almod nothing to be liberal. To take it exactly,

a king, as a king, has nothing properly his own j

for he owes his very felf to others. But on the

other hand, no perfon ought to be more careful in

regulating the exercife of this noble virtue. It re-

quires great circumfpection, and fuppofes, in the

prince, a juft difcernment and a good tafle to know
how to beftow and difpenfe favours on proper per-
forms. He ought, above all things, to ufe this vir-

tue for rewarding merit and virtue.

XIX. But liberality has its bounds, even in the

mod opulent princes. The date may be compared
to a family. The want of forefight, profufion of

treafure, and the voluptuous inclination of princes,

who are the mafters of it, do more mifchief than

the mod fkilful miniders can repair.

XX. To reimburfe his treafures, fquandered away
without neceffity, and often in criminal excefTes, he

mud have recourfe to expedients which are fatal to

the fubje&s and the date. He lofes the hearts of the

people, and caufes murmurs and difcontents, which are

ever dangerous, and of which an enemy may take ad-

vantage. Thefe are inconveniencies that even common
fenfe might point out, if the drong propenfity to

pleafure, and the intoxication of power, did not of-

ten extinguish the light of reafon in princes. To
what cruelty and injuitice did not the extravagant pro-
fufions of Nero carry him ? A prudent ceconcmy,

on

H*.
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on tlie contrary, fapplies the deficiencies of the re^

venue, maintains families and dates, and preferves
them in a fiourifhing condition. By ceconomy

princes not only have money in time of need, but

alfo pofiefs the hearts of their fubjects* who freely

cpen their partes upon any unforefeen emergency^
when the that the prince has been fparing in his

expc -,
the contrary happens when he has fquan-

dereC iway his treafures.

XXI. This is a general idea of the virtues mod
neccflary to a fovereign, befides thofe which are'

common to him with private people, and of which

feme art included even in thofe we have been men-
tic ling Cicero follows almoft the fame ideas in the

Ciiumcracion he makes of the royal virtues *

XXII. It is by the affiftance of thefe virtues, of

which vve here have given an idea, that fovereigns
are enabled to apply themfelves with fuccefs to the

functions of government, and to fulfil the different

duties oi it. Let us fay fomething more particular

on the actual exercife of thofe duties*

XX III. There is a general rule which includes all

the duties of a fovereign, and by which he may
eaftjy judge how to proceed under every circum-

flaae v. Let the fafety of the people be' the fupreme law.

T ! ought to be the chief end of all his

i ions. The fupreme authority has been conferred

Fortem, juftum, feverura, gravem, magnanimum, largom,
neficum, liberalem dici, hse funt regise laudes. Qrat. pro rege

'Jejotaro, cap, 9.

upon
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upon him with this view ; and the fulfilling of it is

the foundation of his right and power. The prince

is properly the fervant of the public. He ought, as it

were, to forget himfelf, in order to think only on the

advantage and good of thofe whom he governs- He
ought not to look upon any thing as ufeful to him-

felf, which is not fo to the ftate. This was the idea

of the heathen philosophers. They defined a good

prince, one who endeavours to render his fubjecis

happy ; and a tyrant, on the contrary, one who aims

only at his own private advantage.

XXIV. The very interefl of the fovereign de-

mands, that he fhould direct all his actions to the

public good. By fuch a conduct he wins the hearts

of his fubjects, and lays the foundation of folid hap-

pinefs and true glory.

XXV. Where the government is moil defpotic,

there fovereigns are leaft powerful. They ruin every-

thing, and are the fole poiTeflbrs of the whole coun-^

try , but then the ftate languifhes, becaufe it is ex-

haufted of men and money ; and this firft lofs is the

greateft and mod irreparable. His fubjecls feem to

adore him, and to tremble at his very looks : But

fee what will be the confequence upon the lea'ft revo-

lution ; then we find that this monflrous power,

pufhed to excefs, cannot long endure, becaufe it has

no refource in the hearts of the people. On the firfc

blow, the idol tumbles down and is trampled under

foot. The king, who, in his profperity, found not

a man who durfl tell him the truth, fhall not find

one, in his adverfity, that will vouchfafe either to ex-

4 eufe*
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cufe, or defend him againfl his enemies. It is there*

fore equally effential to the happinefs of the people
and of fovereigns, that the latter mould follow no
other rule in their manner of governing, than that

of the public welfare.

XXVI. It is not difficult, from this general rule*

to deduce thofe of a more particular nature. The
functions of the government relate either to the do-

meflic interefts of the flate, or to its foreign concerns

XXVII. As for the domeftic interefts of the flate,

the firfl care of the fovereign ought to be, i. to

form his fubjects to good manners. For this pur-

pofe the duty of fupreme rulers is, not only to pre-
fcribe good laws, by which every one may know how
he ought to behave, in order to promote the public

good; but efpecially, to eftablifh the mofl perfect

manner of public inftruction, and of the education

of youth. This is the only method of making the

fubjects conform to the laws both by reafon and cuf-

tom, rather than through fear of punifhment.

XXVIII. The firft care of a prince therefore ought
to be to erect public fchools for the education of

children, and for training them betimes to wifdom
and virtue. Children are the hope and flrength of a

nation. It is too late to correct them when they are

lpoiied. It is infinitely better to prevent the. evil,

than to be obliged to punifh it. The king, who is

the father of all his people, is more particularly the

father of all the youth, who are, as it were, the

flower of the whole nation. And as it is in the

flower,
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Fewer, that fruits are prepared, fo it is one of the

principal duties of the ibvereign to take care of the

education of youth, and the infirucliori of his fubjects,

to plant the principles of virtue early in their minds,

and to maintain and confirm them in that happy

difpofition. It is not laws and ordinances, but good
morals, that properly regulate the flate.

Quid leges fine moribus

Van* proficiunt *.

And what are laws, unlefs obey'd

By the fame moral virtues they were made?

Franciti

Thofe who have had a bad education, make no

jfcruple to violate the beft political conftitutions ;

whereas they who have been properly trained up,

chearfully conform to all good inflitutions. In fine,

nothing is more conducive to fo good an end in (fates,

than to infpire the people in the earlier part of life

with the principles of the Chriftian religion, purged
from all human invention. For this religion includes

the molt perfect fcheme of morality, the maxims of

which are extremely well adapted for promoting the

happinefs of fociety.

XXlX. 2 . The fovereign ought to eftablifh good
laws for the fettling of fuch affairs, as the fu ejects

have mod frequent occafion to tran fact with each

other. Thefe laws ought to be juft, equitable, clear,

without ambiguity and contradiction, ufeful, ac-

commodated to the condition and the genius of the

*
Horat. lib, iii. Od. 24. ^35, 36,

Vol. II. L people,
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people,
at leaft fo far as the good of the date will

permit, that, by their means, differences may be

eafily determined: But they are not to be multiplied

without neceffity..

XXX. I faid, that laws ought to be accommodated

t& the condition and genius of the people \ and for this

realbn I have before obferved, that the fovereign

ought to be thoroughly inflructed in this article ;

otherwife one of thefe two inconveniencies muft hap-

pen, either that the laws are not obferved, and then

it becomes neceffiary to panim an infinite number of

people, while the flate reaps no advantage from it;

r that the authority of the laws is defpifed, and then

the flate is on the brink of destruction,

XXXI. I mentioned alfo, that laws ought' not to be

multiplied without neceffity -,
for this would only tend ;

to lay fnares for the fubjecl:, and expofe him to in-

evitable punifhments, without any advantage to the

fociety. In fine, it is of great importance to regulate

what relates to the adminiftration and ordinary forms

of juftice, fo that every fubjecl: may have it in his

power to recover his right, without lofing much time,,

or being at a great expence.

:

XXXII. 3 . It would be of no ufe to make good

laws, if people were fuffered to violate them with

impunity. Sovereigns ought therefore to fee them

properly executed, and to punifh the delinquents

without exception of perfons, according to the qua-

lity and degree of the offence. It is even fometimes

proper to punifh feverely at firft. There are ci'rcum-

ftances
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fiances in which it is clemency to make fuch early

examples, as (hall flop the courfe of iniquity. But

what is- chiefly necefifary, and what juftice and the

public good abfolutely require, is, that the feverity

of the laws be exercifed not only upon the fubje&s

of moderate fortune and condition, but alfo upon the

Wealthy and powerful. It would be unjuft that re-

putation, nobility, and riches, fhould authorize any
one to infult thofe who are deftitute of thefe advan-

tages. The populace are often reduced by oppreflion

to defpair, and their fury at laft throws the ftate into

tonvulfions.

XXXIII. 4 . Since men fir ft joined in civil focie*

ties to fkreen themfelves from the injuries and malice

of others, and to procure all the fweets and pleafures

which Can render life commodious and happy; the

fovereign is obliged to hinder the fubjects from

Wronging each others td maintain order and peace

in the community by a ftnet execution of the laws,

to the end that his fubjects may obtain the advantages

which mankind can reafonably propofe to themfelves

by joining in fociety. When the fubjedls are not

kept within rule, their perpetual intercourfe eafily

furnifoes them with opportunities of injuring one

another. But nothing is more contrary to the nature

and end of civil government, than to permit fub-

jecls to do themfelves juftice, and, by their own pri-

vate force, to revenge the injuries they think thejc ,

have fuffered. We fhall here add a beautiful paflage

from Mr. de la Bruiere upon this fubjecl **

*
Characters and manners of the prefent age, chsp. x. of the

fovereign.

L 2
" What



#c

c

re

cc

cc

01

CC

cc

cc

cc

I48 7^ PRINCIPLES tff

What would it avail me, or any of my felloe

fubjects, that my fovereign was fucceftful and

crowned with glory, that my country was power-

ful and the terror of neighbouring nations, if t

were forced to lead a melancholy and miferable

life under the burthen of oppreiTion and indigence ?

M
If, while 1 was fecured from the incurfions of a

**
foreign enemy, I found myfelf expoied at home

"
to the fword of an affaflin, and was lefs in danger

of being robbed or malTacred in the darkeft nights,

and in a thick foreft, than in the public ftreets ?

If fafety, cleanlinefs, and good order, had not

rendered living in towns fo pleafant, and had not

only furnimed them with the necellaries, but
" moreover with all the fweets and conveniencies
tc of life ? If, being weak and defencelefs, I were

encroached upon in the country, by every neigh-

bouring great man ? If fo good a provifion had
" not been made to protect me againft his injuftke?

If I had not at hand fo many, and fuch excellent

mafters, to educate my children in thofe arts and

fciences which will one day make their fortune?

If the conveniency of commerce had not made

good fubftantial ftuifs for my cloathing, and

wholefome food for my nourifhment, both plenti-

ful and cheap? If, to conclude, the care of my
fovereign had not given me reafon to be as well

contented with my fortune, as his princely virtues

" muft needs make him with his?"

XXXIV. 5 . Since a prince can neither fee nor

do every thing himfelf, he muft have the afTiftance

of minifters : But thefe, as they derive their whole

authority

cc

cc

cc
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authority from their mailer, all the good or evil

they do is finally imputed to him. It is therefore

the duty of fovereigns to chufe perfons of integrity

and ability for the employments with which they en-

truft them. They ought often to examine their

conduct, and to punifh or recompenfe them, accord-

ing to their merits. In fine, they ought never to

retufe to lend a patient ear to the humble remon-

ftrances and complaints of their fubjects, when they

are opprefFed and trampled on by minifters and fu In-

ordinate magiilrates,

XXXV. 6. With regard to fubfidies and taxes,

fince the fubjects are not obliged to pay them, but

as they are neeeffary to defray the expences of the

ftate, in war or peace , the ibvereign ought to exact

no more than the public necefiities, or the fignal

advantage of the ftate, fhall require. He ought
alfo to fee that the fubjects be incommoded as little

as poflible by the taxes laid upon them. There

fhould be a juft proportion in the tax of every in-,

dividual, and there mult be no exception or immu-

nity which may turn to the difadvantage of others.

The money collected ought to be laid out in the

necefiities of the ftate, and not wailed in luxury,

debauchery, fooJifh largefTes, or vain magnificence.

Laflly, the expences ought to be proportioned to the

revenue,

XXXVI. y. It is the duty of a fbvefeigh to draw

no farther fupplies from his fubjects than he really

{lands in need of: The wealth of the fubjects form?,

the ftrength of the ftate, and the advantage of fami-

L 3 lies
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lies and individuals. A prince therefore ought tq

neglect nothing that can contribute to the preferva-
tion and increafe of the riches of his people. For
this purpofe he fhould fee that they draw all the

profit they can from their lands and waters, and keep
themielves always employed in fome induftrious exer-

cife or other. He ought to further and promote
the mechanic arts, and give all poflible encourage-
ment to commerce. It is likewife hjs duty to bring
his fubjects to a frugal method of living by good
fumptuary laws, which may forbid fuperfluous ex-

pences, and efpecially thofe by which the wealth of

the natives is tranflated to foreigners.

XXXVII. 8. Laftly, it is equally the intereft

and duty of a fupreme governor, to guard againft
factions and cabals, from whence feditions and civil

wars eafily arife. But, above all, he ought to take

care that none of his fubjecls place a greater depend
-

ance, even under the pretext of religion, on any-

other power, either within or without the realm,
than on his lawful fovereign. This in general is the

Jaw of the public good in regard to the domeftiG

Intereffo, or internal tranquillity of the Hate.

XXXVIII. As to foreign concerns, the principal
duties of the king are,

1% To live in peace with his neighbours as much
s he poiTibly can.

2 . To conduct himfelf with prudence in regard
to the alliances and treaties he makes with other

powers.

3". To adhere faithfully to the treaties he has

made. < 4 ?
Net
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4 . Not to fuffer the courage of his fubjects to be

enervated, but, on the contrary, to maintain and

augment it by good difcipline.

5". In due and feafonable time t-o make the pre-

parations necefTary to put himfelf in a pofture of

defence.

6. Not to undertake any unjuft or rafh war.

7 . Laftly, even in times of peace to be very at-

tentive to the defigns and motions of his neighbours,

XXXIX. We fhall fay no more of the duties of

fovereigns. It is fufficient at prefent to have pointed
out the general principles, and collected the chief

heads : what we have to fay hereafter concerning the

different parts of fovereignty, will give the reader

;a more difhincTb idea of the particular duties attend-

The End of the Second Part*

^"fe^iS5^
iyRjjp*

^
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PART III.

A more particular examination of the effentiat parts

of fovereignfy, or of the different rights of the

Jivereign,
with,

refpeffi
to the internal adminijlra-

tion of the flate> fuch as ifpe legiflative power-,
the fupreme power in matters of religion, the

right of inflicting punifhments, and that which

the fovereign has over the Bona Reipublicos, or

the goods contained in the commonwealth*

C H A P. I.

Of the legiflative fewer, and the civil laws which

arife from it,

E have hitherto explained what relates to

the nature of civil ibeiety in general, of

mi government, and of fovereignty, which
S is the foul of it. Nothing remains to

eompleat; the plan we laid down, but more par-

ticularly
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tjcularly to examine the different parts of fovereign-

ty, as well thofe which directly regard the internal

adminiflration of the ftate, as thofe which relate to

its interefts abroad, or to its concerns with foreign

powers, which will afford us an opportunity of ex-*

plaining the principal queflions relating to thofe

fubjects-, and to this purpofe we defign this and the

iibfequent part.

II. Among the efTential parts of fovereign ty, we
have given the fir ft rank to the legiflative power,
that is to fay, the right which the fovereign has

of giving laws to his fubjects, and of directing their

actions, or of prefcribing the manner in which they

ought to regulate their conduct
-,

and it is from

hence the civil laws are derived. As this right of

the fovereign is, as it were, the effence of fovereign-

ty, order requires that we Ihould begin with the ex-

plication of whatever relates to it.

III. We fhall not here repeat what we have z\ie-

where faid of the nature of laws in general : But,

fuppofing the principles we have eftablifhed on that

head, we fhall only examine the nature and extent

of the legiflative power in fociety, and that of the

civil laws and decrees of the fovereign from thence

derived.

IV. Civil Laws then are all thofe ordinances by
which the fovereign binds his fubjects. The affem-

blage or body of thofe ordinances is what we call the

Civil Law. In fine, civil jurifprudence is that fcience

or art, by which the civil laws are not only eftablifhed,

but
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hut explained in cafe of obfcurity, and are properly

applied to human actions.

V. The eftablimment of civil fociety ought to be

fixed, fo as to make a fure ar-d undoubted provifion

for the happinefs and tranquillity of man. For this

purpofe it was necefiary to eftablifh a conftant order,

and this could only be done by fixed and determinate

laws.

VI. We have already obferved, that it was ne-

cefiary to take proper meafures to render the laws

* of nature as effectual as they ought to be, in order

to promote the happinefs of fociety j and this is effected

by means of the civil laws.

For, i. They ferve to ma:e the Jaws of nature

better known.

2. They give them a new degree of force, and

render the obfervance of them more fecure, by means

of their fanction, and of the puniftiments which the

fovereign inflicts on thofe who defpife and violate

them.

3. There are feveral things which the law of nature

prefcribes only in a general and indeterminate manner ;

fo that the time, the manner, and the application

to perfons, are left to the prudence and difcretion of

every individual. It was however neceffary, for the

order and tranquillity of the ftate, that all this matter

mould be regulated ; which is done by the civil laws.

4. They alfo ferve to explain any obfcurity that

may arife in the maxims of the law of nature.

5. They qualify or reftrain, in various ways, the ufe

of thofe rights which every man naturally poffeffes.

6. Laftlv,
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6. Laflly, they determine the forms that are to

be obferved, and the precautions which ought to be

taken, to render the different engagements that peo-

ple enter into with each other effectual and inviola-

ble ; and they afcertain the manner in which a man
is to profecute his rights in the civil court.

VII. In order therefore to form a iuft idea of the

civil laws, we muft fay, that as civil fociety is no

other than natural fociety itfelf, qualified or restrained

by the eftablimmei it of a fovereign whofe bufinefs it

is to maintain peace and order; in like manner the

civil laws are thofe of nature, perfected in a manner

fuitable to the ftate and advantages of fociety.

VIII. As this is the cafe, v/e may very properly

diftinguifh two forts of civil laws. Some are fuch

with refpect to their authority only, and others with

regard to their original. To the former clafs, we
refer all the natural laws wThich ferve as rules in civil

courts, and which- are alfo confirmed by a new fanc-

tion of the fovereign. Such are all laws which de-

termine the crimes that are to be punifhed by the

civil juftice ; and the obligations upon which an

action may commence in the civil court, &c.

As to the civil laws, fo called, becanfe of their

original, tnefe are arbitrary decrees, which, for their

foundation, have only the will of the fovereign,
and fuppoie certain human eftablifhments ; or which

regulate things relating to the particular advantage
of the ftate, though indifferent in themfelves, and

undetermined by the law of nature. Such are the

laws Which prefcribe the neceftary forms in contracts

and

*s$

\
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and teftaments, the manner of proceeding in courts

of juilice, &c. But it mull be obferved, that all

thofe regulations mould tend to the good of the ilate

as well as of individuals, fo that they are properly

appendages to the law of nature,

IX. It is of great importance carefully to diftin^

guifh in the civil laws, what is natural and eiTential

in them, from what is only adventitious.' Thofe

laws of nature, the obfervance of which is efTentially

conducive to the peace and tranquillity of mankind,

ought certainly to have the force of law in all flates;

neither is it in the power of the prince to abrogate them.

As to the others, which do not fo efientialiy interefl

the happinefs of fociety, it is not always expedient
to give them the force of law, becaufe the contro-?

verfies about the violation of them would often be

very perplexed and intricate, and likewife lay a

foundation for an infinite number of litigious fuits,

Befides, it was proper to give the good and virtuous

an opportunity of diftinguifhing themfelves by the

practice of thofe duties, the violation of which in-

curs no human penalties,

X. What we have faid of the nature of civil laws

fufficiently fhews, that though the legiilative be a

fupreme^ yet it is not an arbitrary , power; but, or*

the contrary, it is limited in feveral refpecls.

i. And as thefovereign holds the legiilative power

originally of the will of each member of the fociety,

it is evident, that no man can confer on another a,

fight which he has not him fell"; and confequently
the legiilative power cannot be extended beyond this

limit,
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jjrmt. The fovereign therefore can neither command
nor forbid any other actions than fuch as are either

voluntary or poffible.

2. Befides, the natural laws difpofe of human
actions antecedently to the civil laws, and men can-

not recede from the authority of the former. There-

fore, as thofe primitive laws limit the power of the

fovereign, he can determine nothing fo as to bind

the fubject contrary to what they either exprdsly com-
mand or forbid.

XI. But we mud be careful not to confound two

things entirely diflindt, I mean the State of Nature*
and the Laws of Nature, The primitive and natural

flate of man may admit of different changes and

modifications, which are left to the difpofal of man,
and have nothing contrary to his obligations and

duties. In this refpecT, the civil laws may produce
a few changes in the natural flate, and confequently
make fome regulations unknown to the law of nature,

without containing any thing contrary to that law,

which fuppofes the Hate of liberty in its full extent,

but neverthelefs permits mankind to limit and re-

train that flate, in the manner which appears meft

to their advantage.

XII. We are however far from being of the opi-
nion of thofe writers *, who pretend that it is im-

pomble the civil laws mould be repugnant to that of

nature, becaufe, fay they, there is nothing either juft

or unjuft antecedently to the eftablifhment of thofe laws.

What we have above advanced, and the principles
* Hobbes.

we

57
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we have eftablifhed in the whole courfe of this worl^

fufficiently evince the abfurdity of this opinion.

XIII. It is as ridiculous to aftert, that before the

eflablifhment of civil laws and fociety, there was no

rule of juftice to which mankind were fubject, as to

pretend that truth and rectitude depend on the will

of man, and not on the nature of things. It would

have even been impofTible for mankind to found

focieties of any durability, if, antecedently to thofe

focieties, there had been neither juftice nor injuftice,

and if they had not, on the contrary, been perfuaded
that it was juft to keep their word, and unjuft to

break it.

XIV. Such in general is the extent of the legif-

lative power, and the nature of the civil laws, by
which that power exerts itfelf. Hence it follows,

that the whole force of civil laws confifls in two

things, namely, in their Jujiice and in their Au-

thority.

XV. The authority of the laws confifls in the forcef

given them by the perfon, who, being invefted with

the legiflative power, has a right to enact thofe laws ;

and in the Divine Will which commands us to obey
him. With regard to the juftice of civilJaws, it

depends on their relation to the good order of fociety,

of which they are the rule, and on the particular

advantage of eftablifhing them, according as different

cor-jnnctures, may require.

XVL And fince the fovereignty, or right of com-

4 mandiog,
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rhandlng, is naturally founded on a beneficent Pczver,

h neceffarily follows, that the Authority and Jujlice

of laws are two chara&eriflics efTential to their nature,

in default of which they can produce no real obli-

gation. The power of the fovereign conftitutes the

authority of his laws, and his beneficence permits

him to make none but fuch as are conformable to

equity.

XVII. However certain and incontestable thefe

general principles may be, yet we ought to take care

not to abufe them in the application. It is certainly

efTential to every law that it mould be equitable and

j-uft; but we rnuft not from thence conclude, that

private fubjecls have a right to refufe obedienoe to

the commands of the fovereign, under a pretence thac

?hey do not think them altogether juft. For, befides

that fome allowance is to be made for human infirmity^

the oppofing the legiflative power which conftitutes

the whole fafety of the public, mufl evidently tend

to the fubverfion of fociety; and fubjects are obliged
to fuffer the inconveniencies which may arife from

fome unjuft laws, rather than expofe the ftate to ruin

by their difobedience.

XVIII. But if the abufe of the legiflative power

proceeds to excefs, and to the fubverfion of the fun-

damental principles of the laws of nature, and of the

duties which it enjoins, it is certain that, under fucrr

cireum fiances, the fubjecls are, by the laws of God,
not only authorized, but even obliged to refufe

obedience to all laws of this kind.

XIX. But*



. The Principles of

XIX. But this is not fufficient. That the laws

may be able to impofe a real obligation, and rec-

koned juft and equitable, it is neceiTary the fubjects

ihould have a perfect knowledge of them ; now they

cannot of themfelves know the civil laws, at leaft

thofe of an arbitrary nature ; thefe are, in fome

meafure, facts of which the people may be ignorant;

The fovereign ought therefore to declare his will*

and to adminifler laws and juftice, not by arbitrary

and hafty decrees, but by mature regulations, duly

promulgated.

XX. Thefe principles furnifh us with a reflection

of great importance to fovereigns. Since the fir ft

quality of laws is, that they be known, fovereigns

ought to publifh them in the clearer!: manner. In

particular, it is abfolutely necefTary that the laws be

written in the language of the country ; nay, it is

proper that public profefTors mould not ufe a foreign

language in their lectures on jurifprudence. For

what can be more repugnant to the principle which

directs, that the laws mould be perfectly known*
than to make ufe of laws, written in a dead lan-

guage, which the generality of the people do not

underftandi and to render the knowledge of thofe

laws attainable only in that language? I cannot

help faying, that this is an abfurd practice, equally

contrary to the glory of fovereigns, and to the

advantage of fubjects.

XXI. If we therefore fuppofe the civil laws to t>e

accompanied with the conditions above-mentioned,

they have certainly the force of obliging the fubjects

to



Politic Law. i 5 i

fcb obferve them. Every individual is bound to

fubmit to their regulations, fo long as they include

nothing contrary to the divine law, whether natural

or revealed ; and this not only from a dread of the

punifhments annexed to the violation of theni, but

alfo from a principle of confcience, and in cottfe-

quence of a maxim of natural law, which commands

us to obey our lav/ful fovereign.

XXII. In order rightly to comprehend this effect

of the civil laws, it is to be obferved, that the ob-

ligation, which they impofe, extends not only to

external actions, but alfo to the inward fcntiments.

The fovereign, by prefcribing laws to his fubjecb^

propofes to render them wife and virtuous. If he

commands a good action, he is willing it fhould be

done from principle; and when he forbids a crime,

he not only prohibits the external action, but alfo

the defign or intention.

XXIII. In fact, man being a free agent, is in-

duced to act only in confequence of his judgment,

by a determination of his will. As this is the cafe,

the moft effectual means, which the fovereign can

employ to procure the public happinefs and tranquil-

lity, is to work upon the mind, by difpofing the

hearts of his fubjects to wifdom and virtue.

XXIV. Hence it is that public elM>limments are

formed for the education of youth. Academies and

profeffors are appointed for this purpcfe. The end

of thefe inflitutions is to inform and inftruct man-

Yol. II. M kind,
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kind, and to make them early acquainted with the

rules of a happy and virtuous life. Thus the fove-

reign, by means of inftruetion, has an effectual

method of infilling juft ideas and notions into the

minds of his fubjects y and by thefe means his au-

thority has a very great influence upon the internal

actions, the thoughts, and inclinations of thofe who
are fubjected to the direction of his laws, fo far at

lead as the nature of the thing will permit.

XXV. We mall elofe this chapter with the dif-

cuflion of a queftion, which naturally prefents itfelf

in this place.

Some afk, whether a fubject can innocently exe-

cute the unjuft commands of a fovereign, or if he

ought not rather to refufe abfolutely to obey him*

even at the hazard of his life? Puffendorf feems

to anfwer this queftion with a kind of hefitation,

but at length he declares for the opinion of Hobbes

in the following manner. We ftiuft diflinguiin,

he fays, whether the fovereign commands us in-

cur own name to do an unjuft action, which may
be accounted our own ; or, whether he orders us

to perform it in his name, as inftruments in the

execution of it, and as an action which he ac-

counts his own. In the latter cafe, he pretends
that we may, without fcruple, execute the action

ordered by the fovereign, who is then to be con-

fidered as the only author of it. Thus, for exam-

ple, foldiers ought to execute the orders of their

prince, becauie they do not act in their own name,

but as inftruments and in the narrie of their matter.,
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But, on the contrary, it is never lawful to do in

our own name, an adtion that our confcience tells

us is unjuft or criminal. Thus, for inftance, a judge,
whatever orders he may have from the prince,

ought never to condemn an innocent perfon, nor a

witnefs depofe againft the truth.

XXVI. But, in my opinion, this diftinction does

not remove the difficulty ; for in whatever manner

we pretend that a fubject ads in thofe cafes, whe-

ther in his own name, or in that of his prince, his

will concurs in fome manner or other to the unjuft

and criminal action, which he executes by order

of the fovereign. We muft therefore impute either

both actions partly to him, or elfe none at all.

XXVII. The fureft way then, is to diftinguifli

between a cafe where the prince commands a thing

evidently unjuft, and where the matter is doubtful.

As to the former, we muft generally, and without

any restriction, maintain, that the greateft menaces

ought never to induce us, even by the order and in

the name of the fovereign, to do a thing which

appears to us evidently unjuft and criminal ; and

though we may be very excufable in the fight of

man for having been overcome by fuch a fevere

trial, yet we mall not be fo before the Divine

tribunal.

XXVIII. Thus a parliament, for inftance, com-

manded by the prince to regifter an edict manifeftly

unjuft, ought certainly to refufe it. The fame I fay

M 2 of
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of a minifter of (late, whom a prince would oblige
to execute a tyrannical or iniquitous order ; of an

ambafTador whole mafler gives hirn inflruclions con-

trary to honour and juftice; or of an officer, whom
the fovereign Ihould command to kiil a perfcn
vvhofe innocence is as clear as the noon-day. In

thofe cafes we mould nobly exert our courage, and

with all our might refill: injuftice, even at the peril

of our lives. // is better to obey God than men. For,

in prornifing obedience to the fovereign, we could

never do it but on condition, that he mould not

order any thing manifeftly contrary to the laws of

God, whether natural or revealed. To this purpofe
there is a beautiful pafTage in a tragedy- written by

Sophocles.
"

I did not believe (fays Antigone to
Ci Creon king of Thebes) that the edicts of a mor-
"

tal man, as you are, could be of fuch force,
"

as to fuperfede the laws of the gods themfelves,
ic

laws not written indeed, but certain and im^
"

mutable; for they are not of yeiterday or to-day,
" but eftablifhed perpetually and for ever, and
" no one knows when they began, I ought not
"

therefore, for fear of any man, to expofe my-
<c

{clf^ by violating them, to the punifhment of the
"

gods *."

XXIX. But in cafes where the matter is doubt-

ful, the beft refolution is certainly to obey. The

duty of obedience, being a clear obligation, ought
to fuperfede all doubt. Otherwife, if the obligation
of the fubjects, to comply with the commands of

their fovereign, permitted them to fufpend their

#
Sophocl. Antigon. y 463, &c

obedience
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obedience till they were convinced of the juftice of

his commands \ this would maniieftly annihilate

the authority of the prince, and fubvert all order

and government. It would be neceffary that fol-

diers, executioners, and other inferior officers of

court, fhould underftand politics and the civil law,

otherwife they might excufe themfclves from their

duty of obedience, under the pretence that they are

not fufficiently convinced of the juflice of the orders

given them ; and this would render the prince in-

capable of exercifing the functions of government.
It is therefore the duty of the fubjeet to obey in thofe

circumftances ; and if the action be unjuft in itielf,

it cannot be imputed to him, but the whole blame

falls on the fovereign.

XXX. Let us here collect the principal views

which the fovereign ouo;ht to have in the enacting

of laws.

i. He mould pay a regard to thofe primitive
rules of juflice which God himfelf has eftablimed,

and take care that his Jaws be perfectly conformable

to thofe of the Deity.
2. The laws fhould be of fuch a nature, as to be

eafily followed and obferved. Laws, too difficult

to be put in execution, are apt to make the autho-

rity of the magiiirar.e s or to lay a foundation for

infurrections.

3 . No laws ought to be made in regard to ufelefs

and unneceffary things.

4 . The laws ought to be fuch, that the fubjects

may be inclined to obferve them rather of their own
accord than through necefiity. For this reafon, the

M 3 fovereign
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fovereign mould only make fuch laws as are evidently

uleful, or at lead he fhould explain and make known
to the fubjeds, the reaibns and motives that have

induced him to enact them.

5. He ought not to be eafily perfuaded to change
the eftablifhed laws. Frequent changes in the laws

certainly leflexis
r.heir authority, as well as that of the

fovereign.

6. The prince ought not to grant difpenfations
'

without very good reaibn \ otherwife he weakens the

laws, and lays a foundation for jealoufies, which are

ever prejudicial to the flare and to individuals.

7 , Laws mould be fo contrived as to be afiifting

to each other, that is to fay, fome fhould be pre-

paratory to the obfervance of others, in order to

facilitate their execution. Thus, for example, the

fumptuary laws, which prefcribe bounds to the ex-

pences of the fu eject, contribute greatly to the exe-

cution of thofe ordinances, which impofe taxes and

public contributions.

8. A prince, who would make new laws, ought
to be particularly attentive to time and conjunctures.
On this principally depends the fuccefs of a new

law, and the manner in which it is received.

9. In fine, the mofl effectual ftep a fovereign can,
take to enforce his laws, is to conform to them him-

felf, and to fhew the firft example, as we have before

obferved.

CHAP,
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CHAP. II.

Of the right ofjudging the doctrines taught in the

Jlate : Of the care which the fovereign ought to

take to form the manners of his fubjeSs.

I.

' N the enumeration of the efTential parts of
-*-

fovereignty, we have comprehended the right
of judging of the doctrines taught in the ftate, and

particularly of every thing relating to religion. This

is one of the mofl confiderable prerogatives of the

fovereign, which it behoves him to exert according
to the rules of juitice and prudence. Let us endea-

vour to mew the necefiity of this prerogative, to

eftablifh its foundations, and to point out its extent

and boundaries.

II. The firfl duty of the fovereign ought to be to

take all poffible pains to form the hearts and minds

of his people. In vain would it be for him to enact

the bed laws, and to prefcribe rules of conduct in

every thing relative to the good of fociety, if he did

not moreover take proper meafures to convince his

people of the juftice and neceflity of thole rules, and

of the advantages naturally arifing from the flrict

obfervance of them.

III. And indeed, fince the principle of all human
actions is the will, and the acts of the will depend
on the ideas we form of good and evil, as well as

of the rewards and punifhments, which muft follow

M 4 tliofe
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thofe acts, fo that every one is determined by his

own judgment , it is evident that the fovereign ought
to take care that his fubjects be properly inftructed

from their infancy, in all thofe principles which can

form them to an honeft and fober life, and in fuch

doctrines as are agreeable to the end and institution

of fociety. This is the mod effectual means of in-

ducing men to a ready and fure obedience, and of

forming their manners. Without this, the laws

would not have a fufficient force to reftrain the fab-

ject within the bounds of his duty. So long as men
do not obey the laws from principle, their fubmiflion

is precarious, and uncertain; and they will be ever

ready to withdraw their obedience, when they are

perfuaded they can do it with impunity.

IV. If therefore people's manner of thinking, or

the ideas and opinions commonly received, and to

which they are accuftomed, have fo much influence

on their conduct, and fo ftrongly contribute either

.to the good or evil of the ftate* and if it be the duty
of the fovereign to attend to this article, he ought
to neglect nothing that can contribute to the educa-

lion of youth, to the advancement of the fciences,

and to the progrefs of truth. If this be the cafe,

we muft needs grant him a right of judging of the

doctrines publicly taught, and of profcribing all

thofe which may be oppofite to the public good and

tranquillity,

V. It belongs therefore to the fovereign alone to

eitablifh academies and public fchools of all kinds,

and to authorize the respective profeffors.
It is his

bufn.efs.
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hufinefs to take care that nothing be taught in them,

under any pretext, contrary to the fundamental

maxims of natural law, to the principles of religion

or good politics , in a word, nothing capable of

producing impreflions prejudicial to the happinefs

of the llate.

VI. But fovereigns ought to be particularly deli-

cate as to the manner of ufing this prerogative, and

not to exert it beyond its juft bounds, but to ufe it

only according to the rules of juftice and prudence,

otherwife great abufes will follow. Thus a particu-

lar point or article may be mifapprehended, as de-

trimental to the ftate, while, in the main, it no way

prejudices, but rather is advantageous to fociety ;

or princes, whether of their own accord, or at the

inftigation of wicked minifters, may erect inquifitions

with refpedt to the moll indifferent and even the

trueft opinions, efpecially in matters of religion.

VII. Supreme rulers cannot therefore be too much
on their guard, againft fuffering themfelves to be

impofed on by wicked men, who, under a pretext

of public good and tranquillity, feek only their own

particular interefts, and who ufe their utmoft efforts

to render opinions obnoxious, only with a view to

ruin men of greater probity than themfelves.

VIII. The advancement of the fciences, and the

progrefs of truth, require that a reafonable liberty

mould be granted to all thofe who bufy themfelvt

in fuch laudable purfuits, and that we mould not

co. i
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condemn a man as a criminal, merely becaufe on

certain fubjects he has ideas different from thofe

commonly received, Befides, a diverfity of ideas

and opinions, is fo far from obstructing, that it

rather facilitates, the progrefs of truth
-, provided

however that fovereigns take proper meafures to

oblige men of letters to keep within the bounds of

moderation, and thac juft refpecl which mankind

owe to one another
-,
and that they exert their autho-

rity in checking thofe who grow too warm in their

difputes, and break through all rules of decency,
fo as to injure, calumniate, and render fufpected

every one that is not in their way of thinking.
We muft admit, as an indubitable maxim, that

truth is of itfelf very advantageous to mankind,
and to fociety, that no true opinion is contrary to

peace and good order, and that all thofe notions,

which, of their nature, are fubverfive of good order,

muft certainly be falfe ; otherwife we muft afTert,

that peace and concord are repugnant to the laws

of nature.

CHAP;
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CHAP. III.

Of the power of thefovereign in matters of religion*

I.^ H E power of the fovereign, in matters of
-*-

religion, is of the laft importance. Every
one knows the difputes which have long fubfifted on

this topic between the empire and the priefthood,

and how fatal the confequences of it have been to

ftates. Hence it is equally necefTary, both to fove-

reigns and fubjeds, to form juft ideas on this article,.

II. My opinion is, that the fupreme authority in

matters of religion, ought neceffarily to belong to

the fovereign \ and the following are my reafons for

this affertion,

III. I obferve, i. that if the intereft of fociety

requires that laws mould be eilablifhed in relatioa

to human affairs, that is, to things which properly
and directly intereft only our temporal happinefs ;

this fame intereft cannot permit, that we mould ak

together neglect our fpiritual concerns, or thofe

which regard religion, and leave them without any

regulation. This has been acknowledged in all ages,

and among all nations
-,
and this is the origin of the

civil Law properly fo called, and of the facred or

ecclefiajiic Law. All civilized nations have efta-

blifhed thefe two forts of law.

IV. But if matters of religion have, in feveral re-

fpefts, need of human regulation, the right of deter-

4 mining
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mining them in the lad refort can belong only to the

fovereign.

Firft Proof. This is inconteftably proved by the

very nature of fovereignty, which is no more than

the right of determining in the laft refort, and con-

fequently admits of no power in the fociety it governs,
either fuperior to, or exempt from, its jurifdiction,

but embraces, in its. full extent, every thing that can

intereft the happinefs of the flate, both facred and

profane,

V. The nature of fovereignty cannot permit any

thing, fufceptible of human direction, to be with-

drawn from its authority ; for what is withdrawn

from the authority of the fovereign, mull either be

left independent, or fubjecled to fome other perfon
different from the fovereign himfelf.

7

VI. Were no rule eftablifhed in matters of reli-

gion, this would be throwing it into a confufion and

diforder, quite contrary to the good of fociety, the

nature of religion, and the views of the Deity, who
is the author of it. But, if we fubmit thefe matters

to an authority independent of that of the fovereign,

we fall into another inconveniency, fince thus we

eftablifh, in the fame fociety, two fovereign powers

independent of each other, which is not only incom-

patible with the nature of fovereignty, but a contra-

diction in itfelf.

VII. And indeed, if there were feveral fovereigns

in the fame fociety, they might alfo give contrary'

orders. But who does not perceive that oppofite

orders*
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orders, with refpect to the fame affair, are

manifeftly

repugnant to the nature of things, and cannot have

their effect, nor produce a real obligation ? How
would it be pofnble; for inftance, that a man, who
receives different orders at the fame time from two

Superiors, fuch as to repair to the camp, and to go
to church, mould be obliged to obey both? If it

be faid that he is not obliged to comply with both,

there muff therefore be fome fubordination of the

one to the other, the inferior will yield to the fupe-

rior, and it will not be true that they are both fove-

reign and independent. We may here very properly

apply the words of Chrift. No man can ferve two

mafters \ and a kingdom divided againfl itfeif cannot

Jland.

VIII. Second Proof. I draw my fecond proof
from the end of civil fociety and fovereignty. The
end of fovereignty is certainly the happinefs of the

people, and the prefervation of the ftate. Now,
as religion may feveral ways either injure or benefit

the (late, it follows, that the fovereign has a right

over religion, at lead fo far as it can depend on

human direction. He, who has a right to the end%

has, undoubtedly, a right alfo to the means.

IX. Nov/ that religion may feveral ways injure or

benefit the ftate, we have already proved in the firft

volume of this work.

i. All men have constantly acknowledged, that

the Deity makes his favours to a ftate depend prin-

cipally on the care which the fovereign takes to in-

duce his fubjects to honour and ferve him.

2. Reli-

m
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2. Religion can of itfelf contribute greatly to

fender mankind more obedient to the laws, more
attached to their country, and more honed towards

one another.

3
b

. The doctrines and ceremonies of religion have

a confiderable influence on the morals of people, and

on the public happinefs. The ideas which mankind
imbibed of the Deity, have often milled them to the

mod prepofterous forms of worfhip, and prompted
them to facrifice human victims. They have even,
from thofe falfe ideas, drawn arguments in j unifica-

tion of vice, cruelty, and licentioufnefs, as we may
fee by reading the ancient poets. Since religion

therefore has lb much influence over the happinefs
or mifery of fociety, who can doubt but it is fubject
to the direction of the fovereign ?

X. Third Proof. What we have been affirming

evinces, that it is incumbent on the fovereign to

make religion, which includes the mod valuable

interefts of mankind, the principal object: of his care

and application. He ought to promote the eternal,

as well as the prefent and temporal happinefs of his

fubjects : This is therefore a point properly fubject

to his jurifdiction,

XI. Fourth Proof. In fine, we can in general

acknowledge only two fovereigns, God and the

prince. The fovereignty of God is a tranfcendent*

univerfal, and abfolute fupremacy, to which even

princes themfelves are fubject ; the fovereignty of the

prince holds the fccond rank, and is fubordinate to

that of God, but in fuch a manner, that the prince
has
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has a right to regulate every thing, which interefts

the happinefs of fociety, and by its nature is fufcep-

tible of human direction.

XII. After having thus eftablifhed the right of the

fovereign in matters of religion, let us examine into

the extent and bounds of this prerogative -, whereby
it will appear, that thefe bounds are not different

from thofe which the fovereignty admits in all other

matters. We have already obferved, that the power
of the fovereign extended to every thing fufceptible

of human direction. Hence it follows, that the firfl

boundary we ought to fix to the authority of the

fovereign, but which indeed is fo obvious as fcarce

needs mentioning, is, that he can order nothing im-

pofTible in its nature, either in religion, or any thing
elfe ; as for example, to fly into the air, to believe

contradictions, &c.

XIII. The fecond boundary, but which does not

more particularly intereft religion than every thing

elfe, is deduced from the Divine laws : for it is

evident, that all human authority being fubordinate

to that of God , whatever the Deity has determined

by fome law, whether natural or pofitive, cannot be

changed by the fovereign. This is the foundation

of that maxim, // is better to obey God than men,

XIV. It is in confequence of thefe principles,
that no human authority can, for example, forbid

the preaching of the gofpel, or the ufe of the facra-

roents, nor eitablifh a new article of faith, nor intro-

175
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duce a new worfhip: for God having given us a rule

of religion, and forbidden us to alter this rule, it is

not in the power of man to do it ; and it would be

abfurd to imagine that any perfon whatever can

either believe or practice a thing as conducive to

his falvation, in oppofition to the Divine declara-

tion.

XV. It is alio on the footing of the limitations

here eftabliihed, that the fovereign cannot lawfully

afTume to himfelf an empire over confciences, as

if it were in his power to impofe the neceffity of

believing fuch or fuch an article in matters of reli-

gion. Nature itfelf and the divine laws are equally

contrary to this pretenfion. It is therefore no lefs

abfurd than impious to endeavour to conftrain con-

fciences, and to propagate religion by force of arms.

The natural puniihment of thofe who are in an error

is to be taught *. As for the reft, we mud leave

the care of the fuccefs to God.

XVI. The authority of the fovereign, in matters

of religion, cannot therefore extend beyond the

bounds we have afligned to it \ but thefe are the

only bounds, neither do I imagine it poflible to

think of any others. But what is principally to be

obferved, is, that thefe limits of the fovereign

power, in matters of religion, are not different from

thofe he ought to acknowledge in every other mat-

ter; on the contrary, they are precifely the fame;

and equally agree with all the parts of the fove-

* Errantis poena eft doceri.

rcignty,
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reignty, being no lefs applicable to common fub-

jects than to thofe of religion. For example, it

would be no more lawful for a father to neglect the

education of his children, though, the prince mould

order him to neglect it, than it would be for pallors

or Chriftians to abandon the fervice of God, even if

they had been commanded fo to do by an impious .

fovereism. The reafon of this is, becaufe the law

of God prohibits both, and this law is fuperior to

all human authority.

. XVII. However, though the power of the fove-

reign, in matters of religion, cannot change what

God has determined, we may affirm, that thofe very

things are, in fome meafure, fubmitted to the au-

thority of the fovereign. Thus, for example, the

prince has certainly a right to remove the external .

obftacles which may prevent the obfervance of the

laws of God, and to make fuch an obfervance eaiy.

This is even one of his principal duties. Hence

alio arifes his prerogative of regulating the functions

of the clergy and the circumftances of external wcr-

fhip, that the whole may be performed with greater

decency, fo far, at lead, as the law of God has left

thefe things to human direction. In a word, it is

certain that the fupreme magistrate may alfo give an

additional degree of force and obligation to the di-

vine laws, by temporal rewards and punishments.

We mult therefore acknowledge the right of the fo-

vereign in regard to religion, and that this right

cannot belong to any power on earth.

Vol. II. N XVIIL Yet
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XVIIL Yet the defenders of the rights of the

prieSthood Start many difficulties on this Subject*

which it will be proper to anfwer. If God, fay

they, delegates to men the authority he has over his

church, ir. is rather to his pallors and ministers of

the gofpel, than to fovereigns and magistrates. The

power of the magistrate does not belong to the ef-

fence of the church. God, on the contrary, has

eStablifhed pallors over his church, and regulated

the functions of their ministry *,
and in their ofiice

they are fo far from being the vicegerents of fove-

reigns, that they are not even obliged to pay them

an unlimited obedience. Befides, they exercife their

functions on the Sovereign, as well as on private

perfons , and the fcripture, as well as church hiitory,,

attribute a right of government to them.

Anfwer. When they fay that the power of the

magistrate does not belong to the ellence of the

church, they would explain themfelves more pro-

perly, if they faid that the church may fubfift though
there were no magistrates. This is true, but we
cannot from hence conclude, that the magiftrate has

no authority over the church , for, by the fame rea-

fon ? we might prove that merchants, phyficians*

and every perfon elfe, do not depend on the fove-

reign , becaufe it is not effential to merchants, phy-

ficians, and mankind in general, to be governed by

magistrates. However, reafon and fcripture fubject

them to the fuperiov pczvers.

XIX. 2. What they add is very true, that God
has eftablifhed paStors, and regulated their function-s,

and
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f rid that in this quality they are not the vicegerent
of human powers ; but it is eafy to convince them by

examples, that they can draw no confequence from

thence to the prejudice of the fupreme authority.

The function of a phyficten is from God as the

Author of nature ; and that of a paftor is derived alfo

from the Deity as the Author of religion. This how-

ever does not hinder the phyfician from having a de~

pendance on the fovereign. The fame may be faid

of agriculture, commerce, and all the arts. Befides,

the judges hold their offices and places from the

prince, yet they do not receive all the rules they are

to follow from him. It is God himfelf who orders

thetll to take no bribe, and to do nothing through
hatred or favour, &c. Nothing more is requifite to

fhew how unjuft a confequence it is to pretend, that,

becaufe a thing is eftablifhed by God, it mould be

independent of the fovereign.

XX. 5 . But, fey they, paftors are not always

obliged to obey the fupreme magiftrate. We agree,

but we have bbferved that this can only take place

in matters directly oppofite to the law of God
; and

we have fhewn that this right is inherent in every

perfon in common affairs as well as in religion, and

confequently does riot derogate from the authority of

the fovereign.

XXI. 4. Neither can we deny that the pafton!

functions are exercifed on kings, not only as memb
of the church, but alfo in particular

as poil.-;",

the regal power. But this proves nothing , for

funclion is there that does not regard the fas

N 2
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In particular, does the phyfician lefs exercife his pro-

fefTion on the prince, than on other people ? Does

he not equally prefcribe for him a regimen and the

medicines neceffary for his health ? Does not the office

' of a counfellor regard alfo the fovereign, and even

in his quality of chief magiftrate ? and yet who ever

thought of exempting thofe perfons from a fubjeclion

to the fupreme authority ?

XXII. 5 . But laftly, fay they, is it not certain,

that fcripture and ancient hiftory afcribe the govern-
ment of the church to pallors ? This is alfo true, but

we need only examine into the nature of the govern-
ment belonging to the minifters of religion, to be

convinced that it does not at all diminifh the autho-

rity of the fovereign.

XXIII. There is a government of fimple direBion^

and a government of authority. The former confifts

in giving counfel, or teaching the rules which ought
' to be followed. But it fuppofes no authority in him

who governs, neither does it reflrain the liberty of

thofe who are governed, except in as much as the

laws inculcated on that occafion imply an obligation

of themfelves. Such is the government of phyficians

concerning health, of lawyers with regard to civil

affairs, and of counfellors of ftate with refpect to

politics. The opinions of thofe perfons are not obli-

gatory in regard to indifferent things ; and in necef-

fary affairs they are not binding of themfelves, but

only fo far as they inculcate the laws eftablifhed by

nature, or by the fovereign, and this is the fpecies

of government belonging to pallors.

XXIV. But
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XXIV. But there is alfo a government of jurifdic-

tion and authority, which implies the right of efta-

blifhing regulations, and really obliges the fubjecl:.

This government, arifing from the fovereign autho-

rity, obliges by the nature of the authority itfelf,

which confers the power of compulfion. But it is to

be remarked, that real authority is infeparable from

the right of compelling and obliging. Thefe are the

criterion by which alone it may be diitinguifhed. It

is this lad fpecies of government which we afcribe to

the fovereign \ and of which we affirm that it does

not belong to paflors *.

XXV. We therefore fay, that the government,

belonging to paflors, is that of counfel, inftruclion

and perfuafion, whofe entire force and authority con-

fifts in the word of God, which they ought to teach

the people \ and by no means in a perfonal authority.

Their power is to declare the orders of the Deity, and

goes no farther.

XXVI. If at present we compare thefe different

fpecies of government, we (hall eafily perceive that

they are not oppofite to each other, even in matters

of religion. The government of fimple direction,

which we give to paflors, does not clalh with

the fovereign authority ; on the contrary, it may
find an advantage in its aid and afliftance. Thus

there is no contradiction in faying, -that the fo-

* See the gofpel according to St. Luke, chap, xii. f 14. firft

epillle to the Corinthians, chap. x. f 4. Ephef. chap. vi. jr 17.

Philip, iii. $ 20.

N 3 vereign
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yereign governs the paftors, and that is ajfo governed

by them, provided we attend to the different fpecie.s

of government. Thefe are the general principles of

this important dodlrine, and it is eafy to apply them

to particular cafes.

CHAP. IV.

Of the pgwer cf the fovereign over the lives and

fortunes of his fubjcffs in criminal
cafes,

I.
r
~lT* H E principal end of civil government and

-T focjety, is to fecure to mankind all their na-

tural advantages, and efpecially their lives. This

end neceiiarily requires that the fovereign fhould

have fome right over the lives of his fubjecls,

either in an indirect manner^ for the defence of

the (late, or in a dirtft manner^ for the punifhment
of crimes.

II. The power of the prince over the lives of

the fubjecls, with refpecl to the defence of the ftate,

regards the right of war, of which we ilia 11 treat

hereafter. Here we intend to fpeak only of the

power of
inflicting punifhments.

III. The fir ft queftion which prefcnts itfelf, is to

know the origin and foundation of this part of the

fovereign power , a queftion, which cannot be an-

fwered without fome difficulty. Punimment, it is

(aid, is an evil which a perfon iuffers in a compulfive

way: A man cannot puniOi himfelf; and confequently

it
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k feems that individuals could not transfer to the fove-

reign a right which they had not over themfdves.

IV. Some civilians pretend, that when a fovereign
inflicts puniihments on his fubjects, he does it by vir-

tue of their own confent 5 becaufe, by fubmitting to

his authority, they have promi fed to acquiefce in

every thing he mould do with refpect to them ; and

in particular a fubject, who determines to commit a

crime, confents thereby to fuffer the .punifhment
eftablifhed againft the delinquent.

V. But it feems difficult to determine the right

of the fovereign on a prefumption of this nature,

efpecially with refpect to capital puniihments ; neither

is it necefTary to have recourfe to this pretended con-

fent of criminals, in order to eftabliih the vindi-

cative power. Ic is better to fay that the right of

punifhing malefactors, derives its origin from that

which every individual originally had in the fociety

of nature, to repel the injuries committed againft

himfelf, or againft the members of the fociety,

which right has been yielded and transferred to the

fovereign.

VI. In a word, the right of executing the laws

of nature, and of punifhing thofe who violate them,

belongs originally to fociety in genera!, and to each

individual in particular -,
otherwife the laws which

nature and reafon impofe on man, would be entirely

ufelefs in a fhte of nature, if no body had the

power of putting them in execution, or of punifh-

ing the violation of them.

N 4 VII. Who-
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VII. Whoever violates the laws of natnre, tefli-

fies. thereby, that he tramples on the maxims of

reafon and equity, which God has prefcribed for

the common fafety -,
and thus he becomes an enemy

of mankind. Since therefore every man has an in-

contellable right to take care of his own prefervation

and that of fociety, he may, without doubt, inflict

on filch a perion puni foments capable of producing

repentance in him, of hindering him from commit-

ting the like crimes for the future, and even of de-

terging others by his example. In a word, the fame

laws of nature which .prohibit vice, do alfo confer a

right of purfuihg the perpetrator of it, and of pu-

nilhing him in a jufl proportion.

VIII. It is true, in a Hate of nature, thefe kinds

of chaflifements are not inflicted by authority, and

the criminal might happen to fhelter himfelf from

the punishments he has to dread from other men,
or even repel their attacks. But the right of punifh-
ment is not for that either lefs real or lefs founded.

The difficulty of putting it in execution does not

deflroy it : This was one of the inconveniencies of

the primitive ftate, which men have efficaciou
fly- re-

medied by the eflabiilhment of fovereignty.

IX. By following thefe principles, it is eafy to

comprehend that the right of* a fovereign, to punifh

crimes,, is no other than that natural right which

human fociety and every individual had originally

to. execute the law of nature, and to take care of

their own fafety -,
this natural right has been yielded

. :d transferred to the fovereign, who, by means of

the
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the authority with which he is inverted, exercifes it

in fuch a manner, as it is difficult for wicked men
to evade it. Befides, whether we call this natural

right of punifhing crimes the vindicative power, or

whether we refer it to a kind of right of war, is a

matter of indifference, neither does it change its na-

ture on that account.

X. This is the true foundation of the right of

the fovereign with refpect to punimments. This

being granted, I define punifhment an evil, with

which the prince threatens thofe who are difpofed

to violate his laws, and which he really infli&s, in

a juft proportion, whenever they violate them, in-

dependently of the reparation of the damage, with

a view to fome future good, and finally for the fafety

and peace of fociety.

XI. I fay, i. that punifhment is an evil, and

this evil may be of a different nature, according as

it affecls the life of a perfon, his body, his reputa-

tion, or his eflate. Befides, if is indifferent whe-

ther this evil confifts in hard and toilfome labour,

or in fuffering fomething painful.

XII. I add,
J

in the fecond place, that it is the fo-

vereign who awards punifhments ; not that every

punifhment in general iuppofes fovereignty, but be-

caufe we are here fpeaking of the right of punifhing
in fociety, and as a branch of the fupreme power.
It is therefore the fovereign alone that is empowered ,

to av/ard punimments in fociety ; but individuals

cannot do themfelves jufiice, without encroaching
on the rights of the prince.

'

XIII. I fay,
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XIII. I fay, 3 . se;/7& which the foverelgn threat-

ensy &c. to denote the chief intention of the prince.

He threatens fir ft, and then punifhes, if menaces

be not fufficient to prevent the crime. Hence it

alfo appears that punifhment ever fuppofes guilt,

and confequently we ought not to reckon among

punimments, properly fo called, the different evils to

which men are expofed, without haying antecedently

committed a crime.

XIV. I add, 4 . that punifhment is inflicted in-

dependently of the reparation of the damage, to fhew

that thefe are two things very diftindt, and ought

not to be confounded. Every crime is attended

with two obligations ; the firft is, to repair the in-

jury committed j and the fecond, to fuffer the pu-

nifhment ; therefore the delinquent ought to fatisfy

both. It is alfo to be obferved on this occafion,

that the right of punifhment in civil fociety is tranf-

ferred to the magiftrate, who may by his own au-

thority pardon a criminal -

9 but this is not the cafe

with refpect to the right of fatisfaftion or reparation

of damages. The magiftrate cannot acquit the of-

fender in this article, and the injured perfon always

retains his right ; fo that he is wronged, if he be

hindered from obtaining; due fatisfacYion.

XV. Laftly, 5 . by faying, that punifhment

is inflicted with a vim to feme good-, we point

out the end which the prince ought to propofe to

himfelf in inflicting punilhments, and this we fhall

more particularly explain.

XVI. The
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XVI. The fovereign, as fuch, has not only a

right, but is alio obliged to puniih crimes. The
life of punifhment is fo far from being contrary to

equity, that it is abfolutely requifke for the public

tranquillity. The fupreme power would be ufelefs,

were it not inverted with a right, and armed with

3 force, fufficient to deter the wicked by the appre-
henfion of fome evil, and to make them fuffer that

evil, when they injure fociety. It was even necef-

fary that this power mould extend fo far, as to make
them fuffer the greateft of natural evils, which is

death ; in order effectually to reprefs the moil dar-

ing audacioufnefs, and, as it were, to balance the

different degrees of human wickednefs by a fufficient

counterpoife.

XVII. Such is the right of the fovereign.
But if he has a right to punifh, the criminal

muff, be alfo under fome obligation in this re-

fpecT: $ for we cannot pofllbly conceive a right
without an obligation correfponding to it. But

wherein does this obligation of the criminal con-

fid ? Is he obliged to betray himfelf, and vo-

luntarily expofe himfelf to punifhment ? I an-

fwer, that this is not neceffary for the end

propofed in the eftablifhment of punifhments *

nor can we reafonably require that a man mould
thus betray himfelf; but this does not hinder

him from being under a real obligation,

XVIII. i. It is certain, that when there is

a fimple pecuniary punifhment, to which a man
has been lawfully condemned, he ought to pay
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it without being forced by the magiflrate \ not

only prudence requires it, but alio the rules of

juftice, according to which we are bound to

repair any injury we have committed, and to

obey lawful judges,

XIX. 2
6

. What relates to corporal, and efpecl-

ally to capital, puaidiments, is attended with greater

difficulty. Such is our natural fondnefs for life,

and averfion to infamy, that a criminal cannot be

under an obligation of accufing himfelf volunta-

rily, and prefenting himfelf to punifhment ; and

indeed neither the public good, nor the rights

of the perfon intruded with the fupreme autho-

rity, demand it.

XX. 3 . In confequence of this fame principle,

a criminal may innocently feek his fafety in flight,

and is not obliged to remain in prifon if he perceives
the doors open, or if he can eafily force them. But

it is not lawful for him to procure his liberty by the

commiiTion of a new crime, as by cutting the

throats of the jailors, or by killing thofe fent to ap-

prehend him.

XXI. 4 . But, in fine, if we fuppoie that the cri-

minal is known, that he is taken, that he cannot

make his efcape from prifon, and that, after a ma-

ture examination or trial, he is convicted of the

crime, and confcquently condemned to condign pu-
niihment , he is in this cafe certainly obliged to un-

dergo the punifhment, and to acknowledge the law-

ful nefs of his fentence \ fo that there is no injury

done
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done him, nor can he reafonably complain of any
one but himfelf : Much leis can he withdraw from

.punifhment by violence, and oppofe the magi (Irate

in the exercife of his right. In this proper. y con-

fifts the obligation of the criminal ..with refpect to

punifhment. Let us now enquire more particularly

into the end the fovereign ought to propoie to himfelf

in inflicting them.

XXII. In general, it is certain that the prince

never ought to inflict punifhments but with a view

to fome public advantage. To make a man fuffer

merely becaufe he has done a thing, and to attend

only to what has palled, is a piece of cruelty con-

demned by reafon \ for, after all, it is impoffible that

the fact mould be undone. In fhort, the right of

punifhing is a part of fovereignty : now fovereignty

is founded ultimately on a beneficent power : it fol-

lows therefore, that even when the chief ruler makes

ufe of his power of the fword, he ought to aim at

fome advantage, or future good, agreeably to what

is required of him by the very nature and foundation

of his authority.

XXIII. The principal end of punifhment is

therefore the welfare of fociety , but as there may
be diflferent means of arriving at this end, ac-

cording to different circumftances, the fovereign

alfo, in inflicting punifliments, propofes different

and particular views, ever fubordinate, and all fi-

nally reducible to the principal end above-men-

tioned. What we have faid, agrees with the ob-

o fervation
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fervation of Grotius *.

" In punishments, w3
** muft either have the good of the criminal in
"

view, or the advantage of him whofe intereft it

" was that the crime ihould not have been commit-
.** ted, or the good of all indifferently."

X&IV. Hence the fovereigri fomefimes propofes
to correct the criminal, and make him lofe the vi-

cious habit, fo as to cure the evil by its contrary,
and to take away the fweets of the crime by
the bitternefs of the punifhment. This punifh-

mens, if the criminal is reformed by it, tends to

the public good. But if he mould perfevere in

his wickednefs, the fovereign muff, have recourfe

to more violent remedies, and even to death.

XXV. Sometimes the chief ruler propofes to

deprive criminals of the means of committing
new crimes ; as for example, by taking from them

the arms which they might ufe, by ihutting them

up in prifon, by banilhing them, or even by

putting them to death. At the fame time he

takes care of the public fafety, not only with

reipect to the criminals themfelves, but alfo with

regard to thofe inclined to commit the like crime,

in ri g them by thofe examples. For this

reaf>n, nothing is more agreeable to the end of

punishment, than to inflict it with fuch a folem-

; o is rnoft proper to make an imprefllon on

the minds of the vulgar.

XXVI. Ail thefe particular ends of punifhmenr
* Lib. ii. cap. xx. 6. N. z.

ought
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ought fcd be confcantly fubordinate, and referred to

the principal end, namely, the fafety of the public,

and the fovereign ought to ufe them all as means of

obtaining that end
*,

fo that he fhould not have re-

courfe to the moft rigorous punifhments, till thofe

of greater lenity are infufficient to procure the pub-
lic tranquillity.

XXVII. But here a queftion ariles, whether all

actions, contrary to the laws, can be lawfully pu-
nched ? I anfwer, that the very end of punifhment,
and the conflitution of human nature, evince there

may be actions, in themfelves evil, which however

it is not neceffary for human juftice to punifh.

XXVIII. And, i. acts purely internal, or Am-

ple thoughts which do not difcover themfelves by any-

external acts prejudicial to fociety , for example, the

agreeable idea of a bad action, the defire of com-

mitting it, the defign of it without proceeding to the

execution, &c. all thefe are not fubject to the feve-

rity of human punifhment, even though it Ihould

happen that they are afterwards difcovered.

XXIX. Cn this fubject we mull however make
the following remarks. The firfl is, that if this

kind of crimes be not fubject to human punifh-

ment, it is becauie the weaknefs of man does

not permit, even for the good of fociety? that he

mould be treated with the utmoft rigour. We ought
to have a jufr regard for humanity in things, which,

though bad in themfelves, do not greatly affect the

public order and tranquillity. The fecond remark

4 is*
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is, that though acts, purely internal, are not fubject to

civil punifhment, we muft not for this reafon con-

clude, that thefe acts are not under the direction of

the civil laws. "We have before eftablifhed the con-

trary *. In a word, it is evident that the laws of

nature exprefsly condemn fuch actions, and that they

are punifhed by the Deity.
-

XXX. 2. It would be too fevere to punilri

every peccadillo ; fince human frailty, notwith-

ftanding the greateft caution and attention, can-

not avoid a multitude of flips and infirmities.

This is a confequence of the toleration due to huma-

nity.

XXXI. 3 . In a word, we muft neceffarily leave

unpunifhed, thofe common vices which are the con-

fequences of a general corruption ; as for inftance,

ambition, avarice, inhumanity, ingratitude, hypo-

crify, envy, pride, wrath, &c. for if a fovereign

wanted to punifh fuch difpofitions with rigour,

lie would be reduced to the neceflity of reign-

ing in a defert. It is fufficient to punifh thofe vices

when they prompt men to enormous and overt

acts.

XXXII. It is not even always neceflary to punifh

crimes in themfelves punifhable, for there are

cafes in which the fovereign may pardon ; and of

this we muft judge by the very end of punifh-

ment.

*
Chap, i, 22, &c,

XXXIII. The
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XXXIII. The public good is the ultimate end of

all punifhment. If therefore there are circumftances,

in which, by pardoning, as much or more advantage

is procured than by punifhing, then there is no ob-

ligation to punifh, and the fovereign even ought to

fhew clemency. Thus if the crime be concealed,

or be only known to a few, it is not always neceffary,

nay it would fometimes be dangerous, to make it

public by punifhment ; for many abftain from evil,

rather from their ignorance of vice, than from a

knowledge and love of virtue. Cicero obferves,

with regard to Solon's having no law againft parri-

cide, that this filence of the legiflator has been looked

upon as a great mark of prudence-, forafmuch as he

made no prohibition of a thing of which there had

been yet no example, left, by fpeaking of it, he

fhould feem to give the people a notion of commit-

ting it, rather than deter them from it.

We may alfo confider the perfonal fervices which

the criminal, or feme of his family, have done to

the ftate, and whether he can ftill be of great ad-

vantage to it, fo that the imprefilon made by the

fight of his punifhment be not likely to produce fo

much good as he himfelf is capable of doing. Thus

at fea, when the pilot has committed a crime, and

there is none on board capable of navigating the fhip*

it would be deftroying all thofe in the vefTel to punifh
him. This example may alfo be applied to the gene-
ral of an army.

In a word, the public advantage, which is the true

meafure of punifhment, fometimes requires that the

fovereign fhould pardon, becaufe of the great number

of criminals. The prudence of government demands

Vol. II. O that
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that the juflice, eftablifhed for the prefervation of

fociety, fhould not be exercifed in fuch a manner as

to fubvert the flate.

XXXIV. All crimes are not equal, and it is but

equity there fhould be a due proportion between the

crime and the punifhment. We may judge of the

greatnefs of a crime in general by its object, by the

intention and malice of the criminal, and by the pre-

judice arifing to fociety from it; and to this latter

confequence, the two others mull be ultimately
referred.

XXXV. According to the dignity of the objecl:,

the action is more or lefs criminal. We mult p'ace,
in the firft clafs, thofe crimes which intereft fociety
in general; the next are thofe which dilturb the

order of civil fociety; and laft of all thofe which

relate to individuals : the latter are more or lefs

heinous, according to the value of the thing of which

they deprive us. Thus he, who flays his father,

commits a more horrid murder than if he had killed

a ftranger. He who infults a magiftrate, is more to

blame than if he had infulted his equal. A perfon
who adds murder to robbery, is more guilty than he

who only ftrips the traveller of his money.

XXXVI. The greater or leiTer degree of malice alio

contributes very much to the enormity of the crime,
and is to be deduced from feveral circumflances.

i. From the motives which engage mankind to

commit a crime, and which may be more or lefs eafy
to re Hf!:. Thus he, who robs or murders in cold

blood.
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blood, is more culpable than he who yields to the

violence of fome furious paffton.

2. From the parcicular character of the criminal,

which, befides the general reafons, ought to retain

him in his duty :
** The higher a man's birrh is,

* c

fays Juvenal, or the more exalted he is in dignity,
<e

the more enormous is the crime he commits *.

This takes place efpecially with refpect to princes,

and fo much the more, becauie the confequences
* 6 of their bad actions are fatal to the ftate, from
<i

the number of perfons who endeavour to imitate
* c them." This is the judicious remark made by
Cicero f. The fame obfervation may alfo be applied

to magistrates and clergymen.

3 . We muft alfo confider the circumftances of

time and place, in which the crime has b^tn com-

mitted, the manner of committing it, the inftruments

ufed for that purpofe, &c.

4 . Laftly, we are to confider whether the crimi-

nal has made a cuftom of committing fuch a crime,

or, if he is but rarely guilty of it; whether he has

* Omne animi <vitium tanto confpettius in fe

Crimen habet, quanta major qui peccat habstur.

More public fcandal vice attends,

As he is great and noble, who offends.

Juv. Sat. viii. $ 140, 141.

f De Leg. lib. iii. cap. 14. Nee enim tantum malt eft peccarc

frincipes, quanqaam eji magnum hoc per feipfum malum ; quantum

i/Iud, quad permulti imitator-es principum exijiunt : quo perniciofius
de

republica merentur
n>itiofi principes-, quod non folum njitia concipiunt

ipjiy fed ea infundunt in ci<vitatem. Neque folum obfunty quod ipfi

corrumpuntur, fed etiam quod corrumpunt ; plufque extmplo, quam pec

cetot wcent.

O 2 com-
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committed it of his own accord, or been feduced by

others, &c.

XXXVII. We may eafily perceive that the differ-

ence of thefe circumltances interefts the happinefs

and tranquillity of fociety, and confequently either

augments or diminifhes the enormity or the crime.

XXXVIII. There are therefore crimes leffer or

greater than others , and confequently they do not

all deferve to be punifhed with equal feverity ; but

the kind and precife degree of punifhment depends

on the prudence of the fovereign. The following are

the principal rules by which he ought to be directed.

i. The degree of punifhment ought ever to be

proportioned to the end of inflicting it, that is, to

reprefs the infolence and malignity of the wicked,

and to procure the internal peace and fafety of the

flate. It is upon this principle that we muft aug-

ment or diminifh the rigour of punifhment. The

punifliment is too rigorous, if we can, by milder

means obtain the end propoied , and, on the con-

trarary, it is too moderate when it has not a force

fufficient to produce thefe effects, and when the cri-

minals themfelves defpife it.

2. According to this principle, every crime may
be punifhed as the public good requires, without

considering whether there be an equal or leffer puniiri-

ment for another crime, which in itfelf appears more

or.lefs heinous : thus robbery, for inftance, is of its

own nature a lefs crime than murder; and yet high-

waymen may, without injuftice, be punifhed with

death, as well as murderers.

3. The
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3
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. The equality which the fovereign ought ever

to obferve in the exercife of juftice, confifts in punifh-

ing thofe alike who have trefparTed alike; and in not

pardoning a perfon, without very good reafon, who

has committed a crime for which others have been

punifhed.

4. It muft be alfo obferved, that we cannot mul-

tiply the kinds and degrees of punifhment in infini-

tum ; and as there is no greater punifhment than

death, it is neceflary that certain crimes, though

unequal in themfelves, mould be equally fubject to

capital punifhment. All that can be faid, is, that

death may be more or lefs terrible, according as we

employ a milder or fhorter method to deprive a per-

fon of life.

5 . We ought, as much as pofiible, to incline

to the merciful fide, when there are not ftrong

reafons for the contrary. This is the fecond part

of clemency. The firft confifts in a total exemption
from punifhment, when the good of the ftate per-

mits it. This is alfo one of the rules of the Roman
law *.

6. On the contrary, it is fometimes neceflary and

convenient to heighten the punifnmene, and to fet

fuch an example as may intimidate the wicked,

when the evil can be prevented only by violent

remedies
-[-.

* In poenalibus caufis, benignus interpretandum eft* Lib, cv.

2. iF. de Reg. Jur. Vid. fup. 33.

f Nonnunquarn evenit, ut aliquorum mnleficiorum fuppliciii

cxacerbantur, qaones nimirum, multis perfbnis gvsflantibus, ejw-

croplo opus fit. Lib. xvi. 10. if. de pcenis.

O % j\ The
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7 . The fame punifhment does not make the fame

impreifion on all kinds of people, and confequently
has not the fame force to deter them from vice. We
ought therefore to confider, both in the general penal
fanction and in the application of it, the peifon of

the criminal, and, in that, all thofe qualities of age,

fex, flare, riches, flrength, and the like, which may
either increafe or diminifh the fenfe of punifhment.
A particular fine, for inflance, will diftrefs a beggar,
while it is nothing to a rich man: The fame mark
of ignominy will be very mortifying to a perfon of

honour and quality, which would pafs for a trifle

with a vulgar fellow. Men have more flrength to

fupport punifhments than women, and full-grown

people more than thofe of tender years, &c. Let
us alfo obferve, that it belongs to the juflice and

prudence of government, always to follow the order

of judgment and of the judiciary procedure in the

infliction of punimments. This is necefTary, not

only that we may not commit injuflice in an affair

of fuch importance, but alfo that the fovereign may
be fecured againit all fufpicion of injuflice and par-

tiality. However, there are fometimes extraordinary
and prefling circumflances, where the good of the

Hate and the public fafety do not permit us exactly to

obferve all the formalities of the criminal procedure;
and provided, in thofe circumflances, the crime be

duly proved, the fo\rereign may judge fummarily,
and without delay puniih a criminal, whofe punifh-
ment cannot be deferred without imminent danger
to the flate. Laftly, it is alfo a rule of prudence,
that if we cannot chaftife a criminal without expofing

le Hate to great danger, the fovereign ought not

only
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only to grant a pardon, but alfo to do it in fuch a

manner as that it may appear rather to be the effect

of clemency than of neceffity.

XXXIX. What we have faid relates to punifh-

ments inflicted for crimes of which a perfon is the

fole and proper author. With refpect to crimes

committed by feveral, the following obfervations

may ferve as principles.

i. It is certain that thofe, who are really accom-

plices in the crime, ought to be punifhed in propor-
tion to the fhare they have in it, and according as

they ought to be confidered as principal caufes, or

fubordinate and collateral inftruments. In thefe cafes,

fuch perfons fuffer rather for their own crime than

for that of another.

2 . As for crimes committed by a body or com-

munity, thofe only are really culpable who have given
their actual confent to them; but they, who have

been of a contrary opinion, are abfoluteiy innocent.

Thus Alexander, having giving orders to fell all the

Thebans after the taking of their city, excepted thofe,

who, in the public deliberations, had oppofed the

breaking of the alliance with the Macedonians.

3 . Hence it is, that, with refpect to crimes com-

mitted by a multitude, reafons of ftate and humanity
direct, that we fhould principally punifh thofe who
are the ring- leaders, and pardon the red. The
feverity of the fovereign to fome will reprefs the

audacioufnefs of the moll refolute; and his clemency
to others will gain him the hearts of the multitude*,

*
Quintil. Declam, cap. vii. p. m. 237*

O 4 4> If
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. If the ring- leaders have fneltered themfelves

by flight, or otherwife, or if they have all an equal
fhare in the crime, we muft have recourfe to a deci*

. mation, or other means, to punifli fome of them.

By this method the terror reaches all, while but few

fall under the punifhment.

XL. Befides, it is a certain and inviolable rule,

that no perfon can be lawfully punifhed for the

crime of another, in which he has had no fhare. All

merit and demerit is intirely perfonal and incommu-
nicable ; and we have no right to puniih any but

thole who deferve it.

XLI. It fometimes happens, however, that inno-

cent perfons fuffer on account of the crimes of others ;

but we muft make two remarks on this fubject.

i. Not every thing that occafions uneafinefs,

pain, or lofs to a perfon, is properly a punifhment;
for example, when fubjects fuffer fome grievances
from the mifcarriages and crimes of their prince,
it is not, in reipect to them, a punifhment, but a

misfortune.

The iecond remark is, that thefe kinds of evils,

or indirect punifliments, if we may call them fo, are

infeparabl-e from the conftitution of human affairs.

XLII. Thus if we confifcate the effects of a perfon,
his children fuffer indeed for it; but it is not properly
a punifhment to them, fince thofe effects ought to

belong to them only on fuppofition their father had

kept them till his death. In a word, we muft either

almoft entirely abolifb the ufe of punifhments, or

acknowledge.
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acknowledge, that thefe inconveniencies, infeparable

from the conftitution of human affairs, and from the

particular relations which men have to each other,

have nothing in themfelves unjuft.

XLIII. Laftly, it is to be obferved, that there

are crimes fo enormous, fo ellentially affecting in

regard to fociety, that the public good authorizes

the fovereign to take the ftrongeft precautions againft

them, and even, if neceffary, to make part of the

punifhment fall on the perfons mod dear to the

criminal. Thus the children of traitors, or ftate

criminals, may be excluded from honours and prefer-

ments. The father is feverely punifhed by this

method, fmce he fees he is the caufe why the perfons

deareft to him are reduced to live in obfcurity. But

this is not properly a punifhment in regard to the

children
-,

for the fovereign, having a right to give

public employments to whom he pleafes, may, when

the public good requires it, exclude even perfons

who have done nothing to render themfelves un-

worthy of thefe preferments. I confefs that this is

a hardfhip, but necefTity authorizes it, to the end

that the tendernefs of a parent for his offspring

may render him more cautious to undertake nothing

againft the ftate. But equity ought always to diredt

thofe judgments, and to mitigate them according to

circumftances.

XLIV. I am not of opinion that we can exceed

thefe bounds, neither does the public good require it.

It is therefore a real piece of injuftice, eftablifhed

among feveral nations, namely, to baniili or kill the

4 children
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children of a tyrant or traitor, and fometimes all hb
relations, though they were no accomplices in his

crimes. This is fufficient to givf us a right idea

of the famous law of Arcadius * the Chriftian em-

peror.

* Cod. and L. Jul. Mai. lib. ix. tit. 8. leg. 5.

CHAP, V,

Of the power offovereigns over the Bona Reipub-
licae, or the goods contained in the commonwealth,

I.
r 1 HE right of the fovereign over the goods

contained in the commonwealth, relates ei-

ther to the goods of the fubject, or to tho

belong to the commonwealth itfelf as fuch.

II. The right of the prince over the goods of the

fubject may be eftablifhed two different ways ; for

either it may be founded on the very nature of the

fovereignty, or on the particular manner in which it

was acquired.

III. If we fuppofe, that a chief ruler porTefles,

with a full right of property, all the goods contained

in the commonwealth, and that he has collected, as

it were, his own fubjecls, who originally hold their

e aces of him, then it is certain that the fovereign

has as abfolute a power over thofc eftates, as every
matter of a family has over his own patrimony; and

that the fubjecls cannot enjoy or difpofe of thofe

2 Opds
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goods or eftates, but fo far as the fovereign permits^

In thefe circumftances, while the fovereign has re-

. mitted nothing of his right by irrevocable grants,

his fubjects porTefs their eftates in a precarious man-

ner, revocable at pleafure, whenever the prince
thinks fit ; they can only fupply themfelves with

fuftenance and other neceffaries from them: In this

cafe the fovereignty is accompanied with a right of

abfolute property.

IV. But, i. this manner of eftablifhing the power
of the fovereign over the goods of the fubjecls can-

not be of great ufe ; and if it has fometimes taken

place, it has only been among the oriental nations,

who eafily fubmit to a defpotic government.

2. Experience teaches us, that this abfolute domi-

nion of the fovereign over the goods of the fubjecl:

does not tend to the advantage of the ftate. A mo-
dern traveller obferves, that the countries, where

this propriety of the prince prevails, however beau-

tiful and fertile of themfelves, become daily more

defolate, poor, and barbarous; or that at lead they
are not fo flourishing as moft of the kingdoms of

Europe, where the fubjecls polfefs their eftates as

their own property, exclufive of the prince.

3. The fupreme power does not of itfelf require,

that the prince fhould have this abfolute dominion

over the eftates of his fubjects. The property of in-

dividuals is prior to the formation of ftates, and

there is no reafon which can induce us to fuppofe
that thofe individuals entirely transferred to the

fovereign the right they had over their own eftates;

on

503
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on the contrary, it is to fecure a quiet and eafy pof-
feffion of their properties, that they have inflituted

government an*i fovereignty.

4. Befides, if we Ihould fuppofe an abfolute fo-

vereignty acquired by arms, yet this does not of it-

felf give an arbitrary dominion over the property of
the fubject. The fame is true even of a patrimonial

fovereignty, which confers a right of alienating the

crown ; for this right of the fovereign does not hin-

der the fubjecl from enjoying his refpective proper-*
ties,

V. Let us therefore conclude, that, in general,
the right of the prince over the goods of the fubjecls
is not an abfolute dominion over their properties,
but a right founded on the nature and end of fove-

reignty, which invefts him with the power of dif-

pofing of thofe eftates in different manners, for the

benefit of individuals as well as of the ftate, without

depriving the fubjecls of their right to their proper-

ties, except in cafes where it is abfolutely neceifary
for the public good.

VI. This being premifed, the prince, as fovereign,
has a right over the eftates of his fubjecls principally
in three different manners.

The flrft confifts in regulating, by wife laws, the

ufe which every one ought to make of his goods and

eflate, for the advantage of the ftate and that of in-

dividuals.

The fecond, in raifing fubndies and taxes.

The
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The third, in ufing the rights of fovereign or

tranfcendental propriety *.

VII. To the firft head we rnuft reduce all fumptuary

laws, by which bounds are fet to unneceflary expences*

which ruin families, and confequently impoverifh the

ftate. Nothing is more conducive to the happinefs

of a nation, or more worthy of the care of the fove-

reign, than to oblige the fubjects to ceconomy, fru-

gality, and labour.

When luxury has once prevailed in a nation, the

evil becomes almoft incurable. As too great autho-

rity fpoils kings, fo luxury poifons a whole people.

The moft fuperfluous things are looked upon as ne-

ceiTary, and new necefiities are daily invented. Thus

families are ruined, and individuals difabled from

contributing to the expences neceffary for the public

good. An individual, for inftance, who fpends only

three fifths of his income, and pays one fifth for the

public fervice, will not hurt himfelf, fince he lays

up a fifth to increafe his flock. But if he fpends

all his income, he either cannot pay the taxes, or

he muft break in upon his capital.

Another inconveniency is, that not only the eftates

of individuals are fquandered away by luxury, but,

what is ftill worfe, they are generally carried abroad

into foreign countries, in purfuit of thole things

which flatter luxury and vanity.

The impoveri filing of individuals produces alfo

another evil for the ftate, by hindering marriages.

On the contrary, people are more inclined to mar-

* Dominium eminens.

riage,
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riage, when a moderate expence is fufHcient for the

fupport of a family.

This the emperor Auguftus was very fenfible of;

for when he wanted to reform the manners of the

Romans, among the various edicts which he either

made or renewed, he re-eftablilhed both the fumptu-

ary law, and that which obliged people to marry.
When luxury is once introduced, it foon becomes

a general evil, and the contagion infenfibly fpreads

from the firft men of the ftate to the very dregs of

the people. The king's relations want to imitate

his magnificence; the nobility that of his relations;

the gentry, or middle fort of people, endeavour to

equal the nobility ; and the poor would fain pals for

gentry: Thus every one living beyond his income,

the people are ruined, and all orders and diftinctions

confounded.

Hiftory informs us, that, in all ages, luxury has

been one of the caufes which has more or lefs contri-

buted to the ruin and decay even of the moft power-
ful flates, becaufe it fenfibly enervates courage, and

deftroys virtue. Suetonius obferves, that Julius

Csfar invaded the liberties of his country only in

confequence of not knowing how to pay the debts

he had contracted by his exceflive prodigality, nor

how to fupport his expenfive way of living. Many
fided with him, becaufe they had not wherewith to

fupply that luxury to which they had been accuftomed,

and they were in hopes of getting by the civil wars

enough to maintain their former extravagance *.

We mud: obferve, in fine,, that, to render the fum-

ptuary laws more effectual, princes and magiftrates
* See Sail, ad Csfar, de Repub. ordinand.

ought,
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tfght, by the example of their own moderation, to

put thofe out of countenance who love extravagance,

and to encourage the prudent, who would eafily

fubmit to follow the pattern of a good ceconomy
and honeft frugality.

VIII. To this right of the fovereign of directing

the fubjeets in the ufe of their eftates and goods,
we mud alfo reduce the laws againfl gaming and

prodigality, thofe which fet bounds to grants, lega-

cies, and teftaments
-, and, in fine, thofe againfl idle

and lazy people, and againft perfons that fuffer their

eftates to run to ruin, purely by careleflhefs and

neglect.

IX. Above all, it is of great importance to ufe

every endeavour to banifh idlenefs, that fruitful

fource of diforders. The want of a ufeful and

honeft occupation is the foundation of an infinite

number of mifchiefs. The human mind cannot

remain in a ftate of inaction, and if it be not

employed on fomething good, it will inevitably

apply itfelf to fomething bad, as the experience

of all ages demonftrates. It were therefore to be

wifhed, that there were laws againft idlenefs, to

prevent its pernicious effects, and that no perfon
was permitted to live without fome honeft occu-

pation either of the mind or body, Efpecialiy

young people, who afpire after political, ecclefia-

ftical, or military employments, ought not to be

permitted to pafs in lhameful idlenefs, the time

of their life mod proper for the ftudy of morality,

politics, and religion. It is obvious that a wile

prince
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prince may, from thefe reflections, draw very im*

portant initructions for government.

X. The fecond manner, in which the prince can

difpofe of the goods or eftates of his fubjecls, is,

by demanding taxes or fabfidies of them. That the

fovereign has this right, will evidently appear, if we

confider that taxes are no more than a contribution

which individuals pay to the (late for the prefervation

and defence of their lives and properties, a contri-

bution abfolutely neceffary both for the ordinary and

extraordinary expences of government, which the

fovereign neither can nor ought to furnifh out of his

own fund : He muft therefore, for that end and pur-

pofe, have a right to take away part of the goods
of the fubjed by way of tax.

XI. Tacitus relates a memorable ftory on this

fubject.
"

Nero, he fays, once thought to abolifh

all taxes, and to make this magnificent grant to

the Roman people ; but the fenate moderated his

ardour; and, after having commended the empe-
ror for his generous defign, they told him that

the empire would inevitably fall, if its foundations

were fapped ; that mod of the taxes had been

eflabiifhed by the confuls and tribunes during the

very height of liberty in the times of the republic,

and that they were the only means of fupplying

the immenfe expences neceffary for the fupport

of fo great an empire."

XI. Nothing is then generally more unjuft and

unreafonable than the complaints of the populace,
who
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Who frequently afcribe their mifery to taxes, without

reflecting that thefe are, on the contrary, the foun-

dation of the tranquillity and fafety of the ftate, and

that they cannot refufe to pay them without preju-

dicing their own interefts.

XIII. However, the end and prudence of civil

government require not only that the people fhould

riot be overcharged in this refpecl, but alio that the

taxes fhould be raifed in as gentle and imperceptible
a manner as pofTible.

XIV. And, i. the fubjects muft be equally

charged, that they may have no juft reafon of com-

plaint. A burden equally fupported by all, is

lighter to every individual , but if a confiderable

number releafe or excufe themfelves, it becomes

much more heavy and infupportable to the reft'.

As every fubjedt equally enjoys the protection of the

government, and the fafety which it procures ; it is

juft that they fhould all contribute to its fupport in

a proper equality.

XV. 2. It is to be obferved however, that this

equality does not confift in paying equal fums of

money, but in equally bearing the burden impofed
for the good of the ftate ; that is, there muft be a

juft proportion between the burden of the tax and

the benefit of peace; for though all equally enjoy

peace, yet the advantages, which all reap from it,

are not equal.

Vol. II. P XVI. 3 . E-



2IO *The Principles of

XVI. 3*. Every man ought therefore to be taxed

in proportion to his income, both in ordinary and

extraordinary exigencies.

XVII. 4. Experience mews, that the bed method

of raifing taxes, is to lay them on things daily con-

fumed in life.

XVIII. 5 . As to merchandizes imported, it is

to be obferved, that if they are not necelTary, but

only fublervient to luxury, very great duties may

juftjy be laid on them.

XIX. 6. When foreign merchandizes confiffi of

fuch things as may grow, or be manufactured at

home, by the induihy and application of our 6wn

people, the impofts ought to be raifed higher upoa
thofe articles.

XX. 7 . With regard to the exportation of com-

modities of our own growth, if it be the intereft of

the Rate that they mould not go out of the country,
it may be right to raife the cuftoms upon them; but-

on the contrary, if it is for the public advantage that

they mould be fent to foreign markets, then the duty
of exportation ought to be diminifhed, or absolutely

taken away. In fome countries, by a wife piece of

policy, rewards are given to the fubjects, who export
fuch commodities as are in too great plenty, and far

furpaiTmg the wants of the inhabitants.

XXI. 8. In a word, in the application of all

thefe maxims, the fovereign muft attend to the good
d. of
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df trade, and take all proper meafures to make it

flourifh.

XXII. It is unneceiTary to obferve, that the right
of the fovereign, with refpect to taxes, being founded

on the wants of the (late, he oug-ht never to raife

them but in proportion to thofe wants ; neither mould
he employ them but with that view, nor apply them
to his own private ufes.

XXIII. He ought alfo to attend to the conduct

of the officers who colled" them, fo as to hinder their

importunity and opprefiion. Thus Tacitus com-
mends a very wife edict of the emperor Nero,
" who ordered that the magiftrates of Rome and
"

of the provinces mould receive complaints againit
<c

the publicans at all times, and regulate them up-
*' on the fpot."

XXIV. The fovereign or tranfcendental property %
which, as we have faid, conftitutes the third part of

the fovereign's power over the eftates of his fubjects,

confifls in the right of making ufe of every thing
the fubjecc. pofTerTes, in order to anfwer the neceffities

of the Hate.

XXV. Thus, for example, if a town is to be

fortified, he may take the gardens, lands, or houfes

of private fubjects, fituated in the place where the

ramparts or ditches are to be raifed. In fieges, he

may beat down houfes and trees belonging to private

perfons, to the end that the enemy may not be fhel-

tered by them, or the garrifon incommoded.
* Dominium eminens.

P 2 XXVI. There
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XXVI. There are great difputes, among poli-

ticians, concerning this tranfcendental property. Some

absolutely will not admit of it; but the difpute.

turns more upon the word than the thing. It is

certain that the very nature of fovereignty autho-

rizes a prince, in cafe of neceffity, to make ufe

of the goods and fortunes of his fubjects , fince

in conferring the fupreme authority upon him, they

have at the fame time given him the power of doing
and exacting every thing neceffary for the preferva-

tion and advantage of the ftate. Whether this be

called tranfcendental property y or by fome other name,

is altogether indifferent, provided we are agreed
about the right itfelf.

XXVII. To fay fomething more particular con-

cerning this tranfcendental property, we muft ob-

ferve it to be a maxim of natural equity, that

when contributions are to be raifed for the exi-

gencies of the ftate, and for the prefervation of

fome particular object, by perfons who enjoy it

in common, every man ought to pay his quota,
and mould not be forced to bear more of the burden

than another.

XXVIII. But fince it may happen that the prefs-

ing wants of the ftate, and particular circumftances,

will not permit this rule to be literally followed,

there is a neceflity that the fovereign mould have

a right to deviate from it, and to feize on the

property of a private fubjecl:, the ufe of which,

in the prefent circumftances, is become neceffary

to the public. Hence this right takes place only
in
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in the cafe of a neceiTicy of flate, which ought not

to have too great an extent, but fhould be tempered
as much as pofiible with the rules ot equity.

XXIX. It is therefore juft in that cafe, that

the proprietors fhould be indemnified, as near as

pofTible, either by their fellow -fubj eels, or by the

exchequer. But if the fubjecls have voluntarily

expofed themfeives, by building houfes in a place

where they are to be pulled down in time of war,

then the flate is not in rigour obliged to indemnify

them, and they may be reafonably thought to have

confented to this lofs. This is fufHcient for what

relates to the right of the fovereign over the eflates

of the fubjects.

XXX. But, befides thefe rights, the prince has

alfo originally a power of difpofing of certain places

called public goods* becaufe they belong to the flate

as fuch: but as thefe public goods are not all of the

fame kind, the right of the fovereign in this refpeft

alfo varies.

XXXI. There are goods intended for die fupport

of the king and the royal family, and others to de-

fray the expences of the government. The former

are called the crown lands, or the patrimony of the

prince-, and the latter the public treafure, or the

revenue of the ilate.

XXXII. With regard to the form t :he fovereign

has the full and entire profits, and may difpofe of

P 3
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the revenues anfing from them as he abfolutely

pleafes. So that what he lays up out of his income

makes an acceffion to his own private patrimony,
unlefs the laws of the land have determined other-

wife. With regard to the other public goods, he

has only the limple adminiflration of them, in which

he ought to propofe only the advantage of the Hate,

and to expreis as much care and fidelity as a guar-
dian with refpecl to the eftate of his pupil.

XXXIII. By thefe principles we may judge to

whom the acquifitions belong, which a prince has

made during his reign ; for if thefe acquifitions

arife from the goods intended to defray the public

expences, they ought certainly to accrue to the public,

tend not to the prince's private patrimony. But if a

king has undertaken and fupported a war at his own

expence, and ^without engaging or charging the ftate

in the leaft, he may lawfully appropriate the acquifi-

tions he has made in_ fuch an expedition,

XXXIV. From the principles here eftablifhed it

follows alfo, that the fovereign cannot, without the

confent of the people or their reprefentatives, alienate

the leaft part either of the public patrimony, or of the

crown lands, of which he has only the ufe. But

we muft diftinguifh between the goods themfelves

and the profits or produce of them. The king may
difpofe of the revenues or profits as he thinks proper,

(hough he cannot alienate the principal.

XXXV. A prince indeed, who has a right of

laying taxes if he thinks meet and juft, may, when

th



Politic Law. 215
the neceflities of the commonwealth require it, mort-

gage a part of the public patrimony: for it. is the

fame thing to the people, whether they give money
to prevent the mortgage, or it be levied upon them
afterwards in order to redeem it.

XXXVI. This however is to be underftood upon

fuppofition, that things are not otherwife regulated

by the fundamental laws of the ftate.

XXXVII. In refpecl to the alienation of the king-

dom, or fome part of it; from the principles hitherto

eilabliihed, we may eafily form a judgment of the

matter.

And, i. if there be any fuch thing as a patrimonial

kingdom, it is evident that the fovereign may alie-

nate the whole, and ftill more fo, that he may transfer

3 part of it
*

XXXVIII. 2*. But if the kingdom be not pof-
fefTed as a patrimony, the king cannot, by his own

authority, transfer or alienate any part of it ; for then

the confent of the people is necefiary. Sovereignty
of itfelf does not imply the right of alienation, and

as the people cannot take the crown from the prince

againft his will, neither has the king a power of

fubftituting another fovereign in his place without

their confent.

XXXIX. 3 . But if onlf a part of the kingdom is

to be alienated, be fides the approbation of the king

* See Grotius, Jib. ii, cap. vi.

P 4 aa4 :
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and that cf the people, it is neceffary that the in-

habitants of the part, which is to be alienated,

fhould alfo confent; and the latter feems to be the

mod neceffary. It is to no purpofe that the other

parts of the kingdom agree to the alienation of this

province, if the inhabitants themfelves oppofe it.

The right of the plurality of fuiiiages does not ex-

tend fo far, as to cut off from the body of the flate

thofe who have not once violated their engagements,
nor the laws of fociety.

XL. And indeed it is evident, that the perfons
who firfl erected the commonwealth, and thofe who

voluntarily came into it afterwards, bound them-

felves, by mutual compact, to form a permanent

body or fociety, under one and the fame government,
fo long at leaft as they inclined to remain in the

territories of the fame flate ; and it is with a view

to the advantages which accrued to them in common
from this reciprocal union, that they firft eredted the

flate. This is the foundation of their compacts in

regard to government. Therefore they cannot, a-

gainit their will, be deprived of the right they have

acquired of being a part of a certain body politic,

except by way of punifhment. Befides, in this cafe,

there is an obligation correfponding to the above right.

The flate, by virtue of the fame compact, has ac-

quired a right over each of its members, fo that no

fu eject can put himfelf under a foreign government,
nor difclaim the authority of his natural fovereign.

i

XLI. 4 . It is however to be obferved, that there

are two general exceptions to the principles here

eftablifhed.
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eftablimed, both of them founded on the right and

privileges arifing from neceflity. The firfl is, that

though the body of the ftate has not the right of

alienating any of its parts, ib as to oblige that part,

asainfl: its will, to fubmit to a new mailer, the (late

however may be juftiMed in abandoning one of its

parts, when there is an evident danger of perilhing

if they continue united.

XLII. It is true that even under thofe circum-

stances, the fovereign cannot directly oblige one of

his towns or provinces to fubmit to another govern-
ment. He only has a power to withdraw his forces,

or abandon the inhabitants \ but they retain the

right of defending themfelves if they can: fo that

if they find they have ftrength fufficient to refill the

enemy, there is no reafon why they mould not j and

if they fucceed, they may erect themfelves into a

diftinct commonwealth. Hence the conqueror be-

comes the lawful fovereign of that particular country

only by the confent of the inhabitants, or by their

fwearing allegiance to him.

XLIII. It may be faid, that, properly fpeaklng,
the ftate or the fovereign do not alienate, in this cafe,

fuch a part, but only renounce a fociety whofe engage-
ments are at an end by virtue of a tacit exception

arifing from neceflity. After all, it would be in vain

for the body to perfift in defending fuch a part, fince

we fuppofe it unable to preferve or defend itielf.

It is therefore a mere misfortune which muft be

i uttered by the abandoned part.

XLIV. c\ But

217
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XLIV. 5. Bat if this be the right of the body

-with refpecl to the part, the part has alfo, in like

circumftances, the fame right with regard to the

body. Thus we cannot condemn a town, which,
after having made the beft refiftance it could, chufes

rather to furrender to the enemy, than be pillaged
and expofed to fire and fword.

/

XLV. In a word, every one has a natural right
to take care of his own prefervation by all pofTible
means ; and it is principally for the better attainment
of this end, that men have entered into civil focieties.

If therefore the Hate can no longer defend and pro-
tect the fubjects, they are difengaged from the tics

they were under, and refume their original right of

taking care of themfelves, independently of the ftate,

in the manner they think moil proper. Thus things
are equal on both fides

-,
and the fentiment of Gro-

tius, who refufes the body of the ftate, with refped
to the part, the fame right which he grants the part
with refpecl to the body, cannot be maintained,

XLVI. We (hall conclude this chapter with two
remarks. The firft is, that the maxim which fome

politicians inculcate fo flrongly, namely, that the

goods appropriated to the crown are abfolutely un-

alienable, is not true, except on the terms, and

agreeably to the principles here eftablifhed. What
the fame politicians add, that an alienation, fucceeded

by a peaceable poffeffion for a long courfe of years,
does not hinder a future right to what belonged to

the crown, and the refumption of it by main force,

n the firft occafion, is altogether unreafonable.

The
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The fecond obfervation is, that fince it is not law-

ful for a king, independently of the will of the people
or of their reprefentatives, to alienate the whole or

any part of his kingdom, it is not right for him to

render it feudatory to another prince; for this is

evidently a kind of alienation.

219

he End of the Third Part*
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In which are conjidered the different rights offove-

reignty with refpeB to foreign fates 5 the right

of war, and every thing relating to it 5 public

treaties, and the right of ambaffadors,

CHAP. I.

Ofwar in general, andfirft of the right ofthefove-

reign, in this
rejpect, over his fubjeels.

* !^l^ Hatever has been hitherto faid of the

DWS cflential parts of fovereignty, properly

GJ$^^) and directly regards the internal ad-
fgSk&^&m miniftration of the ftate. But as the

happinefs and profperity of a nation demands not only
that order and peace fhould be maintained at home,
but alfo that the ftate fhould be protected from the

infuks of enemies abroad, and obtain all the advan-

tages
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tages it can from other nations , we fhall proceed

to examine thofe parts of fovereignty which directly

regard the fafety and external advantages of the ftate,

and difcufs the mod eiTential queftions relating to this -

fubject.

II. To trace things from their original, we mud
firfr obferve, that mankind being divided into feveral

focieties called Jlates or nations', and thofe political

bodies forming a kind of fociety among themfelves,

are alfo fubjected to thofe primitive and general laws,

which God has given to all mankind, and confe-

quently they are obliged to practife certain duties

towards each ether.

III. It is the fyftem or afTemblage of thofe laws

that is properly called the law of nations: and thefe

are no more than the laws of nature, which men,
confidered as members of fociety, in general, ought
to practife towards each other; or, in other words,
the law of nations is no more than the general law

of fociability, applied not to individuals compofing
a fociety, but to men, as forming different bodies

called ftates or nations.

IV. The natural ftate of nations, with refpecl to

each other, is certainly that of fociety and peace.
Such is the natural and primitve ftate of one man
with refpedt to another ; and whatever alteration

mankind may have made in regard to their original

ftate, they cannot, without violating their duty,
break in upon that ftate of peace and fociety, in

which nature has placed them, and which, by her

. laws*



&2Z he Principles cf

laws, me has fo ftrongly recommended to theif

obfei /ince.

V. Hence proceed feveral maxims of the law of

nations -,
for example, that all flates ought to look

upon themfelves as naturally equal and independent,
and to treat each other as fuch on all occafions :

likewife, that they ought to do no injury to any
other, but, on the contrary, repair that which they

may have committed. Hence alfo arifes their right

of endeavouring to provide for their fafety and hap-

pinefs, and of employing force and arms again ft

thofe who declare themfelves their enemies. Fidelity

in treaties and alliances, and the refpect due to am-

bafiadors, are derived from the fame principle. This

is the idea we ought to form of the law of nations

in general.

VI. We do not here propofe to enter into all

ihQ political queftions which may be flatted con-

cerning the law of nations ; we mail only examine'

the following articles, which, being the moll ccn-

fiderable, include aimofl ail the reft, I mean the

right of war, that of treaties and alliances, and that

of ambajfadors.

VII. The fubjecl: of the right of war being

equally important and extenfive, merits to be treated

with great exaftnefs. We have already obferved,

that it is a fundamental maxim of the law of

nature and nations, that individuals and flates ought
to live in a flate of union and fociety, that they

fhould not injure each other, but, on the con-

trary.
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trary, they mould mutually exercife tke duties of

humanity.

VIII. Whenever men practife thefe duties, they
are laid to be in a flate of peace. This flate is cer-

tainly the moil: agreeable to our nature, as well as

the moll capable of promoting happinefs; and in-

deed the law of nature was intended chiefly to efla-

blifh and preferve it.

IX. The flate oppofite to that of union and peace,
is what we call war, which, in the mod general

fenfe, is no more than the Hate of thofe who try

to determine their differences by the ways of force.

I fay, this is the moft general fenfe, for, in a more
limited fignification, common ufe has reftrained the

word war to that carried on between fovereiga

powers *.

X. Though a flate of peace and mutual beneva-

lence is certainly moft natural to man, and moft

agreeable to the laws which ought to be his guide,
war*is neverthelefs permitted in certain circum fiances*

and fometimes neceflary both for individuals and

nations. This we have fufficiently ffiewn in the.

fecond part of this work, by eflabliffiing the rights

with which nature has invefled mankind for their

own prefervation, and the means they may lawfully

employ for attaining that end. The principles of

this kind, which we have eflablifhed with refpecl to

particulars, equally, and even for flronger reafons,

are applicable to nations.

* See lower down, chap. i.

XI. Ths
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XI. The law of God no lefs enjoins a whole na*

tion to take care of their prefervation, than it does

private men. Jt is therefore jure that they mould

employ force againft thofe, who, declaring them-
felves their enemies, violate the law of fociability to-

wards them, refufe them their due, feek to deprive
them of their advantages, and even to deftroy them.

It is therefore for the good of fociety, that people
fhould be able to reprefs the malice and efforts of thofe

who fubvert the foundations of it ; otherwife the

human fpecies would become the victims of robbery
and licentioufnefs : for the right of making war is,

properly fpeaking, the moll powerful means of main-

taining peace.

XII. Hence it is certain that the fovereign, in

whofe hands the intereft of the whole fociety is

lodged, has a right to make war: but if it be fo,

we mult of courfe allow him the right of employing
the feveral means necefTary for that end. In a word,
we muft grant him the power of levying troops,

and obliging them to perform the moll dangerous-
duties even at the peril of their lives. And this is

one branch of the right of life and death which mani-

feftly belongs to the fovereign.

XIII. But as the ftrength and valour of troops

depend, in great meafure, on their being well difci-

plined, the fovereign ought, even in times of peace,
to train the fubjects up to martial exercifes, to the

end that they may, when occafiori requires, be more

able to fuflain the fatigues, and perform the different

duties of war.

XIV. Ths
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XIV. The obligation, under which fubjects are

in this refpect, is fo rigorous and ftrong, that, flrictly

i peaking, no man can be exempted from taking up
arms when his country calls upon him for affirlance ;

and his refufal would be a juft reafon not to tolerate

fuch a perfon any longer in the fociety. If in mod go-
vernments there are fome fubjects exempted from mi-

litary exercifes, this immunity is not a privilege that

belongs to them by right ; it is only a toleration that

has no force, but v/hen there are troops fufficieht for

the defence of the commonwealth, and the perfons to

whom it is granted follow fome other ufeful and ne-

ceiTary employment. Excepting this cafe, in time of

need all the members of the ftate ought to take the

field, and none can be lawfully exempted.

XV. In confequence of thefe principles, military

difcipline mould be very rigorous , the fmalleft neg-

lect, or the lead fault, is often of the laft importance,
and for that reafon may be feverely punifhed. Other

judges make fome allowance for the weaknefs of hu-

man nature, or the violence of paflions ; but in a

council of war, there is not fo much indulgence ;

death is often inflicted on a foldier, whom the dread

of that very evil has induced to quit his poll.

XVI. It is therefore the duty of thofe who are

once enlifted, to maintain the port where the general
has placed them, and to fight bravely, even though

they run a rifque of lofing their lives. To conquer
or die, is the law of fuch engagements ; and it is cer-

tainly much better to lofe one's life glorioufly, by

endeavouring to deftroy that of the enemy, than to

Vol. II. Q^ die
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die in a cowardly manner, Hence fome judgment

may be formed of what we ought to think of thofe

captains of mips, who, by the orders of their fupe-

rior, blow themlelves up into the air, rather than

fall into the hands of the enemy. Suppofe the

number of mips equal on both fides, if one of our

veflels is taken, the enemy will have two more than

we
-,
whereas if one of ours is funk, they will have

but one more , and if the veffel, which wants to

take ours, finks with it, which often happens, the

forces will remain equal.

XVII. In regard to the queftion, whether fubjects

are obliged to take up arms, and ferve in an unjuft

war, we muft judge of it by the principles already ef-

tablifhed at the end of the firft chapter of the third

part, which treats of the legijlative power.

XVIII. Thefe are the obligations of fubjecls with

refpecl: to war and to the defence of government;;
but this part of the fupreme power being of great im-

portance, the utmoft precaution is required in the fo-

vereign to exercife it in fuch a manner as may prove

advantageous to the ftate. We fhall here point out

the principal maxims on this article of politics.

XIX. Fir ft then it is evident, that the force of

a (late, with refpecl to wT

ar, confifts chiefly in the

number of its inhabitants ; fovereigns therefore ought
to neglect nothing that can either iupport or augment
the number of them.

XX. Among the other means, which may be

ufed
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tifed for this purpofe, there are three of great effi-

cacy. The fir it is, eafily to receive all ftrangers of

a good character, who want to fettle among us ; to

let them tafte the fweets of government ; and to

make them (hare the advantages of civil liberty.

Thus the ftate is filled with fubjects, who bring with

them the arts, commerce, and riches ; and among
whom we may, in time of need, find a confiderable

number of good foldiers.

XXI. Another thing, conducive to the fame end,
is to favour and encourage marriages, which are the

pledges of the ftate ; and to make good laws for this

purpofe. The mildnefs of the government may,

among other things, greatly contribute to incline the

fubjects to join together in wedlock. People loaded

with taxes, who can hardly, by their labour, find

wherewithal to fupply the wants of life and the pub-
lic charges, are not inclined to marry, left their chil-

dren mould flarve for hunger.

XXII. Laftly, another means, very proper for

maintaining and augmenting the number of inhabit-

ants, is liberty of confcience. Religion is one of the

greateft advantages of mankind, and all men view

it in that light. Every thing tending to deprive
them of this liberty, appears infupportable. They
cannot eafily accuftom themfelv.es to a government
which tyrannizes over them in this article. France,

Spain and Holland, prefent us with fenfible proofs of

the truth of thefe obfervations. Perfecutions have

deprived the firft of a great part of her inhabitants ; by
which mean? fhe has been confiderably weakened. The

O 2 fecond
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fecond is almofl unpeopled \ and this depopulation is

occafioned by the barbarous and tyrannical ettablifh-

ment called the Inquifition,
an eftabiifhment equally

affronting to God and pernicious to human fociety,

and which has made a kind of defert of one of the

fined countries in Europe. The third, in confe-

quence of an entire liberty of confeience, which fhe

offers to all the world, is confiderably improved even

amidft wars and difaflers. She has raifed herfelf, as it

wer6, on the ruin of other nations, and by the num-
ber of her inhabitants, who have brought power, com-

merce and riches into her bofom, fhe enjoys a high

degree of credit and profperity.

XXIII. The great number of inhabitants is there-

fore the principal flrength of a country. But, for this

end, the fubjects mufl alfo be inured betimes to labour,

and trained to virtue. Luxury, effeminacy, and plea-

fure, impair the body and enervate the mind. A prince

therefore, who defires to put the military eftabiifhment

on a proper footing, ought to take particular care of

the education of youth, fo as to procure his fubjects

the means of forming themfelves, by a ftricl: difci-

pline, to bodily exercifes, and to prevent luxury and

pleafures from debauching their manners, or weaken-

ing their courage.

XXIV. Laftly, one of the moft effectual means

of having good troops, is to make them obferve the

military order and difcipline with all polfible care and

exactnefs ; to take particular care that the foldiers

be punctually paid ; to fee that the fick be properly

looked after, and to furnifh them with the afiiftance

3 they
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they ftand in need of; laftly, to preferve among them,

a knowledge of religion and of the duties it prescribes,

by procuring them the means of inftruction. Thefe

are the principal maxims which good policy fuggefts
to fovereigns, by means of which they may reafon-

ably hope always to find good troops among their

fubjects, fuch as mail be difpofed to fpill the laft

drop of their blood in defence of their country.

CHAP. II.

Of the caufes of war,

I. F war be fometimes lawful, and even neceflary,
-"- as we have already demonftrated , this is to be

underftood when it is undertaken only for juft reafons,

and on condition that the prince, who undertakes it,

propofes, by that method, to obtain a folid and lading

peace. A war may therefore be either juft or unjuft-,

according to the caufe which has produced it.

II. A war is juft if undertaken for juft reafons ;

and unjuft if it be entered into without a caufe, or

at lead without a juft and fuffkient motive.

III. To illuftrate the matter, we may, with Gro-

tius, diftinguifh between the juftifying reafons,

and the motives of the war. The former are thofe

which render, or feem to render, the war juft with

refpedb to the enemy, fo that in taking up arms

againft him we do not think we do him injuftice.

Q^3 The
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The latter are the views of intereft which deter-

mine a prince to come to an open rupture. Thus in

the war of Alexander againft Darius, the juftifying
reaibn of the former was, to revenge the injuries

which the Greeks had received from the Perfians.

The motives were, the ambition, vanity, and avarice

of that conqueror, who took up arms the more chear-

fully, as the expeditions of Xenophon and Agefilaus
made him conceive great hopes of fuccefs. The jufti-

fying reafon of the fecond Punic war was, a difpute
about the city of Saguntum. The motive was, an

old grudge entertained by the Carthaginians againft
the Romans for the hard terms they were obliged to

fubmit to when reduced to a low condition, and the

encouragement given them by the fuccefs of their

arms in Spain.

IV. In a war, perfectly juft, the juftifying rea-

sons muft not only be lawful, but alfo be blended

with the motive; that is,we muft never undertake a war

but from the neceftity of defending ourfelves againft
an infult, of recovering our undoubted right, or of

obtaining fatisfaction for a manifeft injury.

V. Thus a war may be vicious or un]uft, with re-

fpect to the caufes, four different ways.
i. When we undertake it without any juft reafon,

or fo much as an apparent motive of advantage, but

only from a fierce and brutal fury, which delights
in blood and (laughter. But it may be doubted,
whether we can find an example of fo barbarous a

war.

VI. 2 . When,
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VI. 2. When we attack others only for our own

intereft, without their having done us any injury ;

that is, when we have no juflifying eauies : and

thefe wars are, with refpect to the aggreflor, down-

right robberies.

VII. 3 . When we have ibme motives founded on

juflifying caufes, but which have flill only an ap-

parent equity, and when well examined, are found

at the bottom to be unlawful.

VIII. 4 . Laflly, we may fay that a war is alfo

unjuft, when, though we have good juflifying rea-

fons, yet we undertake it from other motives, which

have no relation to the injury received ; as for in-

flance, through vain glory, or the defire of extend-

ing our dominions, &c.

IX. Of thefe four forts of war, the undertaking
of which includes injuflice, the third and lafl are

very common, for there are few nations fo barba-

rous as to take up arms without alledging fome fort

of juflifying reafons. It is not difficult to difcover

the injuflice of the third , as to the fourth, though

perhaps very common, it is not fo much unjuft in

itfelf, as with refpect to the view and defign of the

perfon who undertakes it. But it is very difficult

to convince him of it, the motives being generally

impenetrable, or at leaft mofl princes taking great
care to conceal them *.

* See the explication of thefe principles in Budeus's Jurifprud.
hift. fpecim. 28, &c.

Q^ 4 X. From
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X. From the principles here erlahlimed we may
conclude, that every juil war mud be made, either

to defend ourfelves and our property againfl thofe

who endeavour to injure us by afTaulting our perfons,
and by taking away or ruining our eflates ; or to

conftrain others to yield up to us what they ought to

do, when we have a perfect right to require it of

them , or laftly, to obtain fatisfaclion for the da-

mages we have injurioufly fuflained, and to force

thofe who did the injury to give fecurity for their

good behaviour.

XI. From hence we eafilv conceive what the

caufes of war may be. But to illuftrate the fubjecl:

flill further, we fhall give fome examples of the

principal unjuft caufes of war.

i. Thus, for example, to have a juft reafon for

war, it is not fufHcient that we are afraid of the

growing power of a neighbour. All we can do, in

thofe circumflances, is innocently to try to obtain

real caution, that he will attempt nothing againfl: us ;

and to put ourfelves in a poflure of defence. But

acts of hoftility are not permitted, except when ne-

ceffary, and they are never necefTary lb long as we
are not morally certain that the neighbour we dread

has not only the power, but alfo the inclination to

attack us. We cannot, for inftance, juflly declare

war againfl a neighbour, purely becaufe he orders

citadels or fortifications to be erected, which he may
fome time or other employ to our prejudice,

XII. 2 . Neither does utility alone give the

fame right as necedity, nor is it fufficient to render

a war
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a war lawful. Thus, for example, we are not al-

lowed to take up arms with a view to make our-

felves mafters of a place which lies conveniently for

us, and is proper to cover our frontiers.

XIII. 3 . We muft fay the fame of the defire of

changing our former fettlements, and of removing
from marines and deferts to a more fertile foil.

4. Nor is it lefs unjuft to invade the rights and

liberty of a people, under a pretext of their not being
fo polifhed in their manners, or of fuch quick un-

derflanding as ourfelvcs. It was therefore unjuft in

the Greeks to treat thofe, whom they called Barba-

rians, as their natural enemies, on account of the

diverfity of their manners, and perhaps becaufe they

did not appear to be fo ingenious as themfelves.

XIV. 5 . It would alfo be an unjuft war to take

up arms againft a nation, in order to bring them

under fubjection, under pretence of its being their

intereft to be governed by us. Though a thing

may be advantageous to a perfon, yet this does not

give us a right to compel him to it. Whoever has

the ufe of reafon, ought to have the liberty of choof-

ing what he thinks advantageous to himfelf.

XV. We muft alfo obferve, that the duties which

nations ought to practife towards each other, are not

all equally obligatory, and that their deficiency in

this refpecl does not always lay a foundation for a

juft war. Among nations, as well as individuals,

there are duties attended with a rigorous and perfect

obligation, the violation of which implies an injury

properly

23$
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properly fo called', and duties of an imperfect obli-

gation, which give to another only an in: perfect

right. And as we cannot, in a difpute between in-

dividuals, have recourse to courts of law to recover

what in this fecond manner is our due ; fo neither

can we, in contefts between different powers, con-

ftrain them by force cf arms.

XVI. We muft however except from this rule,

the cafes of neccilky in which the imperfetl is changed
into the perfeel right

-

y fo that, in thofe cafes, the

refufal of him, who will net give us our due, fur-

nifties us with a juft reafon for war. But every

war, undertaken on account of the refufal of what a

man is not obliged by the laws of humanity to

grant, is unjufl.

, XVII. To apply thefs principles, we fhall give
fome examples. The right of palling over the lands

of another is really founded on humanity, when we

defign to ufe that permiflion only on a lawful account ;

as when people, expelled their own country, want
to fettle elfewhere , or when, in the profecution oi

a juft war, it is necefTary to pafs through the terri-

tories of a neutral nation, &c. But this is only an

office of humanity which is not due to another in

virtue of a perfect and rigorous right, and the re-

fufal of it does not authorife a nation to challenge it

in a forcible manner.

XVIII. Grotius however, examining this queftion,

pretends,
" that we are not only obliged to grant a

i;

paiTage over our lands to a fmall number of men
"

unarmed,
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unarmed, and from whom we have confequenrly"
nothing to fear

-,
but moreover that we cannot

* 6
refufe it to a large army, notwithstanding the juft

apprehenfion we may have that this pafTage will

do us a confiderable injury, which is likely to arife

11 either from that army itfelf, or from thofe againft
" whom it marches : provided, continues he, i. that
M

this pafTage is afked on a juft account. 2. That
<c

it is afked before an attempt is made to pafs by" force."

XIX. This author then pretends, that, under thofe

circumftances, the refufal authorifes us to have re-

courfe to arms, and that we may lawfully procure by
force, what we could not obtain by favour, even

though the pafTage may be had elfewhere by taking a

larger circuit. He adds,
" That the fufpicion of

<c

danger- from the pafTing of a great number of
" armed men, is not a fufficient reafon to refufe ir,

becaufe good precautions may be taken againft it.

Neither is the fear of provoking that prince, againft
" whom the other marches his army, a fufficient
"

reafon for refufing him pafTage, if the latter has a
"

juft reafon for undertaking the war."

235

it

XX. Grotius founds his opinion on this reafon,

that the eftablifliment of property was originally made
with the tacit refervation of the right of ufing the

property of another in time of need, fo far as it can

be done without injuring the owner.

XXI. But I cannot embrace the opinion of this

celebrated writer $ for, i, whatever may be faid, it

is
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is certain that the right of pafling through the territo-

ries of another is not a perfed: right, the execution of
which can be rigoroufly demanded. If a private per-
fon is not obliged to fuffer another to pais through
his ground, much lefs is a nation obliged to grant a

paflage to a foreign army, without any compact or

conceffion intervening.

XXII. 2 . The great inconveniencies which may
follow fuch a permiilion, authorife this refulal. By
granting fuch a paflage, we run a rifque of making
our own country the feat of war. Befides, if they,
to whom we grant the pafiage, are repulfed and

vanquifhed, ht the reafons they had for making war
be ever fo juft, yet will not the enemy revenge him-
felf upon us v/ho did not hinder thofe troops from

invading him ? But farther, fuppofe that we live

in friendmip with both the princes who are at war,
we cannot favour one to the prejudice of the other,
without giving this other a fufficient reafon to look

upon us as enemies, and as defective in that part of
our duty which we owe to our neighbours. It would
be in vain, on this occafion, to diftinguifti between
a juft and an unjuft war, pretending that the latter

gives a right of refufing the pafTage, but that the

former obliges us to grant it. This diftin&ion does

not remove the difficulty ; for, befides that it is not

always eafy to decide whether a war be juft or unjuft,
it is a piece of rafhnefs to thruft in our arbitration

between two armed parties, and to intermeddle with
their differences.

XXIII, 3 . But is there nothing to fear from the

troops
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troops to whom the paflage is granted ? The abet-

tors of the contrary opinion agree there is, for which

reafon they allow that many precautions ought to be

obferved. But whatever precautions we may take,

none of them can fecure us againft all events ; and

Tome evils and lofTes are irreparable. Men that are

always in arms are eafily tempted to abufe them,
and to commit outrages -, efpecially if they be nu-

merous, and find an opportunity of making a confi-

derable booty. How often have we feen foreign ar-

mies ravage and appropriate to themfelves the eftates

of a people who have called them to their afliftance ?

Nor have the mod iblemn treaties and oaths been

able to deter them from this black perfidioufnefs *.

What then may we expect from thole who are under

no fuch ftrict engagement ?O^fcT

XXIV. 4 . Another obfervation we may make,
which is of great ufe in politics, that almoft all ftates

have this in common, that the further we advance

into the he,art of a country, the weaker we find it.

The Carthaginians, otherwife invincible, were van-

quished near Carthage by Agathocles and Scipio.

Hannibal affirmed, that the Romans could not be

conquered except in Italy. It is therefore dangerous
to lay open this fecret to a multitude of foreigners,

who, having arms at hand, may take advantage of

our weaknefs, and make us repent our imprudence.

XXy. 5 . To this we muft add, that in every ftate

there are almoft always mutinous and turbulent fpirits,

who are ready to ftir up ftrangers either againft their

* See Juft. lib. iv. cap. 4. & 8. and Liv. lib. vii. cap. 38.

fel-
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fellow-citizens, their fovereign, or their neighbours.

Thefe reafons diffidently prove, that all the pre-

cautions which can be taken cannot fecure us from

danger.
6. Laflly, we may add the example of a great

many nations, who have been very ill requited for

letting foreign troops pafs through their country.

XXVI. We mall finifh the examination of this

queftion by making two remarks. The firft is, that

it is evident from the whole of what has been faid,

that this is a matter ofprudence 5 and that though we

are not obliged to grant a pafTage to foreign troops,

and the fafeft way is to refufe it, yet when we are

not ftrong enough to refill thofe who want to pals

at any rate, and by refilling we mufl involve ourfelves

in a troublefome war, we ought certainly to grant a

pafTage , and the neceffity to which we are reduced,

is a fufficient juftification to the prince whofe terri-

tories thofe troops are going to invade.

XXVII. My fecond remark is, that if we fuppofe,

on one hand, that the war which the prince, who de-

mands a pafTage through our country, makes, is juft

and neceflary, and, on the other, that we have nothing
to fear either from him that is to pafs, or him againft

whom he marches
-,
we are then indifpenfably obliged

to grant a pafTage. For if the law of nature obliges

every man to afliit thofe whom he fees manifeftly op-

prefTed, when he can do it without danger and

with iiopes of fuccefs, much lefs ought he to be a

hindrance to fuch as undertake their own defence.

XXVIII. By
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XXVIII. By following the principles here efta-

b!i fried, we may judge of the right of
tranfporting

merchandizes through the territories of another. This

is alfo an imperfect right, and a duty of humanity,
which obliges us to grant it to others , but the .

obligation is not rigorous, and the refufal cannot be

a iufl reafon for war,

XXIX. Truly fpeaking, the laws of humanity in-

difpenfably oblige us to grant a pafTage to fuch foreign
commodities as are abfolutely neceflary for life, which

our neighbours cannot procure by themfelves, and with

which we are not able to furnifh them. But, except
in this cafe, we may have good reafons for hinder-

ing foreign commodities from pailirig through our

country. Too great a refort of itrangers is fometimes

dangerous to a Hate \ and befides, why fhould not

a fovereign procure to his own fubjects that profit,

which would otherwife be made by foreigners, by
means of the pafTage granted them ?

1

XXX. It is not however contrary to humanity to

require toll or cuftom for foreign commodities to

which a pafTage is granted. This is a juft reimburie-

ment for the expences the fovereign is obliged to be at

in repairing the high roads, bridges, harbours, cc,

XXXI. We mufl reafon in the fame manner in

regard to commerce in general between different

ftates. The fame may be faid of the right of being

fupplied with wives by our neighbours ; a refufal on

their fide, though there be great plenty of women

among them, does not authorize vs to declare war.

XXXII. We
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XXXII. We fhall here fubjoin fomething con-

cerning wars undertaken on account of religion. The
law of nature, which permits a man to defend his life,

his fubftance, and all the other advantages which he

enjoys, againft the attacks of an unjuft aggreffor,

certainly grants him the liberty alfo of defending him-
felf againft thofe who would, as it were by force,

deprive him of his religion, by hindering him to pro-
fefs that which he thinks the beft, or by conftraining
him to embrace that which he thinks to be falfe.

XXXIII. In a word, religion is one of the greater!:

bleffings man can enjoy, and includes his mod elfen-

tial interefts. Whoever oppofes him in this refpecl,
declares himfelf his enemy ; and confequently he may
juftly ufe forcible methods to repel the injury, and
to fecure himfelf againft the evil intended him. It

is therefore lawful, and even juft, to take up arms,
when we are attacked for the caufe of religion.

XXXIV. But though we are allowed to defend

ourfelves in the caufe of religion,we are not permitted
to make war in order to propagate that which we

profefs, and to conftrain thofe who have fome prin-

ciple or practice different from ours. The one is a

necerTary confequence of the other. It is not law-

ful to attack him who has a right to defend himfelf.

If the defenfive war is juft, the offenfive muft needs

be criminal. The very nature of religion does not

permit that violent means mould be ufed for its

propagation ; it confifts in the internal perfuafion.
The right of mankind, in regard to the propagation
of religion, is to inform and inftrucl thofe who are

in
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in an error, and to ufe the fofc- and gentle methods

of conviction. Men muft be perfuaded, and not

compelled. To act otherwife, is to commit a rob-

bery on them , a robbery fo much the more crimi-

nal, as thofe who commit it endeavour to juftify

themfelves by facred authority. There is therefore

no lefs folly, than impiety, in fuch a conduct.

XXXV. In particular, nothing is more contrary

to the fpirit of Chriftianity, than to employ the force

of arms for the propagation of our holy religion.

Chrift, our divine mailer, inftructed mankind, but

never treated them with violence. The apoftles fol-

lowed his example-, and the enumerations which St.

Paul makes of the arms he employed for the con-

verfion of mankind, is an excellent ieffon to Chrifti-

ans *.

XXXVI. So far is a fimple difference of opinion,

in matters of religion, from being; a iult reafon for

purfuing, by force of arms, or disturbing in the leaft,

thofe whom we think in an error-, that, on the con-

trary, fuch as act in this manner, furnifh others with

a jufl reafon of making war againft them, and of

defending thofe whom they unjultly opprefs. Up-
on which occafion the following queflton occurs :

Whether proteftant princes may not, with a good con-

fcience, enter into a confederacy to deftroy the laquifition,

and oblige the powers, who fuffer it in their dominions,

to difarm that cabal, under which Chriftianity has fo

long groaned, and which, under a falfe pretence to zeal

and piety, exercifes a tyranny mojl horrible in itfelf,

* 2 Cor, chap. vi. f 4, &c. and chap. x. f 4.

Vol. II. R and
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and raoft contrary to human nature? Be that as it maf,
it is at leaft certain, that never would any hero have

fubdued monflers more furious and
'

deftructive- to

mankind, than he who could accomplifh the defign

of purging the earth of rjiefe wicked men, who fo

impudently and cruelly abufe the fpecious fhew of

religion, only to procure wherewith to live in luxury
and idlenefs, and to make both princes and iubjedts

dependent on them.

*

XXXVII. Thefe are the principal remarks which

occur on the caufes of war. To which let us add,

that as we ought not to make war, which of itfelf

is a very great evil, but to obtain a folid peace, it

is abfolutely necefiary to confult the rules of pru-
dence before we undertake it, however juft it may
otherwife appear. We muft, above all things, ex-

actly v/eigh the good or evil, which we may bring

upon ourfelves by it : For if in making war, there is

reafon to fear that we flrail draw greater evils on

ourfelves, or thofe that belong to us, than the good
we can propofe from it ; it is better to put i.p with

the injury, than to expofe ourfelves to more con-

liderable evils, than that for which we feek redrefs

by arms.

XXXVIII. In the circumftances here mentioned

we may lawfully make war, not only for ourfelves,

but alfo for others ; provided that he, in whofe fa-

vour we engage, has juft reafon to take up arms,

and that we are likewife under fome particular tie or

obligation to him, which authorifes us to treat as

enemies thofe who have done us no injury.

XXXIX. Now
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XXXIX. Now among thofe, whom we may and

ought to defend, we mull give the firfl place to

fuch as depend on the defender, that is, to the fub-

jecls of the flate ; for it is principally with this view

of protection that men, before independent, incor-

porated themfelves into civil fociety. Thus the

Gibeonites having fubmitted themfelves to the go-
vernment of the Israelites, the latter took up arms

on their account, under the command of Jofhua.

The Romans alfo proceeded in the fame manner.

But fovereigns in thefe cafes ought to obferve the

maxim we have eftablifhed in feci:. 37. They ought
to beware in taking up arms for fome of their fubjecls,

not to bring a greater inconveniency on the body of

the ftate. The duty of the fovereign regards firfl and

principally the intereft of the whole, rather than that

of a part ; and the greater the part is, the nearer it

approaches to the whole.

XL. 2 . Next to fubjects come our allies, whom
we are exprefsly engaged by treaty to ailift in time

of need , and this, whether they have put themfelves

entirely under our protection, and fo depend upon
it

-,
or whether afilftance be agreed upon for mutual

fecurity.

XLI. But the war mud be juftly undertaken by
our ally ; for we cannot innocently engage to help

any one in a war, which is manifeftly unjuft. Let

us add here, that we may, even without prejudice

to the treaty, defend our own fubjects preferably

to our allies, when there is no pofiibility of afTifcing

R 2 them
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them both at the fame time ; for the engagements of

a government to its fubjects always fuperfede thofe

into which it enters with ftrangers.

XLII. As to what Grotius fays, that we are not

obliged to afftft an ally, when there is no hope of

fucceis ; it is to be underflood in this manner. If

we fee that our united forces are not fufficient to

oppofe the enemy, and that our ally, though able

to treat with him on tolerable terms, is yet obfti-

nately bent to expofe himfelf to certain ruin ; we

are not obliged, by the treaty of alliance, to join

with him in fo extravagant and defperate an at-

tempt. But then it is alio to be confidered, that

alliances would become ufelefs, if, in virtue of this

union, we were not obliged to expofe ourfelves to

ibme danger, or to fuftain fome lofs in the defence

of an ally.

XLIII. Here it may be enquired , when feveral

of our allies want affiftance, which ought to be

helped firft, and preferably to the reft ? Grotius an-

fwers, that when two allies unjuftly make war upon
each other, we ought to fuccour neither of them ;

but if the caufe of one ally be juft, we mud not

only affift him againft (Irangers, but alfo againft an-

other of our allies, unlefs there be fome particular

elaufe in a treaty, which does not permit us to de-

fend the former againft the latter, even though the

latter has committed the injury. In fine, that if fe-

veral of our allies enter into a league againft a com-

mon foe, or make war feparately againft parti-

cular enemies, we muft affift them all equally,

and
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and according to treaty , but when there is no pof-

fibility of affifting them all at once, we muft give

the preference to the oldeft confederate.

XLIV. 3 . Friends, or thofe with whom we are

united by particular ties of kindnefs and affection,

hold the third rank. For though we have not pro-

mifed them afiiftance, determined by a formal treaty-,

yet the nature of friendfhip itfelf implies a mutual

engagement to help each other, fo far as the ftricter

obligations the friends are under will permit ; and the

concern for each other's fafety ought to be much

ftronger, than that which is demanded by the fimple
connection of humanity.

XLV. I fay that we may take up arms for our

friends, who are engaged in a juft war; for we

are not under a ftrict obligation to affift them : and

this condition ought to be underftood, if we can

do it eafily, and without any great inconveniency to

ourfelves.

XLVI. 4 . In fine, we may affirm that the (ingle

relation, in which all mankind ftand to each other,

in confequence of their common nature and fociety,

and which forms the moil extenfive connection, is

iufficient to authorife us in afHfting thofe who are

unjuftly oppreffed ; at ieaft if the injustice be confi-

derable, and manifefl, and the party injured call

us to his afiiftance ; fo that we act rather in his

name, than in our own. But even here we muft

make this remark, that we have a right to fuc-

cour the diftreifed purely from humanity, but that

R 3 we
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we are not under a ftridt obligation of doing it.

It is a duty of imperfect obligation, which binds

us only fo far as we can practife it, without bring-

ing a considerable inconveniency upon ourfelves ;

for all circumftances being equal, we may, and even

ought to prefer our own prefervation to that of an-

other.

XLVIL It is another queftion,. whether we can

undertake a war in defence of the fubjects of a fo-

reign prince, again ft his invafions and oppreftions,

merely from the principle of humanity ? I anfwer,
that this is permitted only in cafes where the tyranny
is rifen to fuch a height, that the fubjects themfelves

may lawfully take up arms, to make off the yoke
of the tyrant, according to the principles already
eftabiifhed.

XLVIIL It is true, that fincc the inftitution

of civil ibcieties, the ibvereign has acquired a pe-
culiar right over his fubjefts, in virtue of which

he can punifh them, and no other power has any
fcufinefs. to interfere. But it is no lefs certain, that

this right hath its bounds, and that it cannot be

lawfully exercifed, except when the fubjects are

really culpable, or at lead: when their innocence is

dubious. Then the prefumption ought to be in fa-

vour of the fovereign, and a foreign power has no

right I to intermeddle with what pailes in another

ftate.

XLIX. But if the tyranny be arrived at its greateft

height* if the op_ refnon be manifeft, as when a

4 Bufiris
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Bufiris or Phalaris opprefs their fubjects in fo cruel

a manner, as mufl be condemned by every reafon-

able man living ; we cannot refufe the fubjects,

thus opprefTed, the protection of the laws of fociety.

Every man, as fuch, has a right to claim the aflift-

ance of other men when he is really in neceffity *,

and every one is obliged to give it him, when he can,

by the laws of humanity. Now it is certain, that

we neither do, nor can renounce thofe laws, by en-

tering into fociety, which could never have been

eftabiifhed to the prejudice of human nature : though
we may be juftly iuppofed to have engaged, not "to

implore a foreign aid for flight injuries, or even for

great ones, which affect only a few perfons.

But when all the fubjects, or a confiderablc part
of them, groan under the opprefiion of a tyrant, the

fubjects, on the one hand, re-enter into the feveral

rights of natural liberty, which authorifes them to

feek afTiftance wherever they can find if 5 and, on

the other hand, thofe who are in a condition of

giving it them, without any confiderahle damage to v

themfelves, not only may, but ought to do all they
can to deliver the oppreffed ; for the fingle confeder-

ation of pity and humanity.

L. It appears indeed, from ancient and modern

hiftory, that the deiire of invading the (fates cf others

is often covered by thofe pretexts , but the bad ufc

of a thing, does not hinder it from being juft.

Pirates navigate the feas, and robbers wear fwords,

as well as other people.

R 4 CHAP.
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C H A P. III.

Of the different kinds of <war.

I. *0 E SIDES the divifion above-mentioned of
-*-^ war into juft and unjuft, there are feveral

others, which it is proper now to confider. And
firft, war is diftingaifbed into offenfive and defenfive.

II. Defenfive wars are thofe undertaken for the

defence of our peribns, or the prefervation of our

properties. Orlenfive wars are thofe which are made

to conftrain others to give us our due, in virtue of a

per feci; right we have to exact it of them ; or to ob-

tain fatisfaclion for a damage unjuftly done us, and

to force them to give caution for the future.

III. i. We rnuft therefore take care not to con-

found this with the former diftinclion , as if every
defenfive war were juft, and, on the contrary, every
offenfive war unjuft. It is the prefent cuftom to

excufe the moft unjuft wars, by faying they are purely
defenfive. Some people think "that all unjuft wars

ought to be called ofYeniive, which is not true ; for

if iome offenfive wars be juft, as there is no doubt

of it, there are alio defenfive wars unjuft , as when

we defend ourfelves a gain ft a prince who has had

fufBcient provocation to attack us.

IV. 2 . Neither are we to believe, that he who
firft injures another, begins by that an offenfive war,

and that the other, who demands fatisfaclion for the

in-
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injury, is always upon the defenfive. There are a

great many unjuft acts which may kindle a war,

and yet are not the war , as the ill treatment of a

prince's ambalTador, the plundering of his fubjedbs,

&c. If therefore we take np atfms to revenge fuch

an unjuft act, we commence an offenfive, but a juft

war
-, while the prince who has done the injury,

and will not give fatisfaction, makes a defen(ive>

but an unjuft war. An offenfive war is therefore

unjuft only, when it is undertaken without a lawful

caufe , and then the defenfive war, which on other

occafions might be unjuft, becomes juft.

V. We muft therefore affirm, in general, that

the fir ft who takes up arms, whether juftly or un-

juftly, commences an offenfive war
-,

and he who

oppofes him, whether with or without a reafon, be-

gins a defenfive war. Thofe who look upon the

word offenfive war to be an odious term, as always

implying fomething unjuft -,
and who, on the con-

trary, confider a defenfive war as infeparable from

equity, confound ideas, and perplex a thing, which

of itfelf feems to be fuffjcientiy clear. It is with

princes as with private perfons. The plaintiff who
commences a fuit at law, is fometimes in the wrong>

and fometimes in the right. It is the fame with the

defendant. It is wrong to refufe to pay a fum which
is juftiy due ; and it is right to forbear paying what
we do not owe.

VI. In the third place, Grotius diftinguifhes war
into private, public, and mix'd: Public war he calls

that which is made on both fides by the authority

of
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of the civil power : Private war, that which is made
between private perfons, without any public autho-

rity : and, laftly, nrix'd war, that which, on one

fide, is carried on by public authority, and, on the

other, by private perfons.

VII. We may obferve concerning this divifion,

that if we take the word war in the mod general

and extenfive fenfe, and underftand by it all taking

up arms with a view to decide a quarrel, in contradi-

flinftion to the way of deciding a difference by re-

courfe to a common judge, then this diftindlion

may be admitted ; but cuftom feems to explode it,

and has reftrained the fignification of the word war
to that carried on between fovereign powers. In

civil fociety, private perfons have not a right to

make war
-,
and as for the flate of nature, we have

already treated of the right which men have in that

flate to defend and preferve their perfons and pro-

perties -,
fo that as we are here treating only of the

right of fovereigns, with regard to each other, it is

properly public, and not private war, that falls un-

der our prefent confideration.

VIII. 4. War is alfo diftinguifhed into folemn-

according to the laws of nations, and not folemn. To
render a v/ar folemn, two things are requifite ; the

fir ft, that it be made by the authority of the fove-

reign ; the fecond, that it be accompanied with cer-

tain formalities, as a formal declaration, &c. but of

this we fhall treat more fully in its proper place.

War not folemn, is that which is made either with-

out
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out a formal declaration, or againft mere private

perfons. We mall here only hint at this divilion,

deferring a more particular examination of it, and

an enquiry into its effects, till we come to treat of

the formalities which ufually precede war.

IX. But a queftion is moved, relating to this

fubject, which is, whether a magiftrate, properly fo

called, and as fuch, has a power of making war of

his own accord ? Grotius anfwers, that judging in-

dependently of the civil laws, every magistrate feems

to have as much right, in cafe of refiftance, to

take up arms in order to exercife his jurifdiction,

and to fee his commands executed, as to defend the

people intruded to his care. Puffendorf, on the con-

trary, takes the negative, and paffes cenfure on the

opinion of Grotius.

X. But it is cafy to reconcile thefe two authors, the

difpute between them being merely about words.

Grotius fixes a more vague and general idea to the

term ivar *
; according to him, therefore, when a fub-

ordinate magiftrate takes up arms to maintain his

authority, and to reduce thole to reafon who refufe to

fubmit to him, he is fuppofed to act with the appro-
bation of the fovereign ; who, by entrufting him

with a fhare in the government of the ftate, has at

the fame time invefted him with the power neceflary

to exercife it. And thus the queftion is only, whe-

ther every magiflrate, as fuch, has need, on this oc-

cafion, of an exprefs order from the fovereign -,
Co

that the conftitution of civil focieties in general re-

* See above, feft. vii.

quire
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quire it, independently of the laws of each particu-

lar ftate.

XI. Now if a magiftrate can have recourfe to

arms for the reduction of one perfon, of two, ten,

or twenty, who either refufe to obey him, or at-

tempt to hinder the exercife of his jurisdiction,

why may he not ufe the fame means againft fifty, a

hundred, a thoufand ? &c. The greater the num-
ber of the difobedient, the more he will have occa-

fion for force to overcome their rcfiftance. Now this

is what Grotius includes under the term war.

XII. Puffendorf agrees to this in the main ;

but he pretends that this coercive power, which be-

longs to a magiftrate over difobedient Subjects, is

not a right of war ; war feeming to be intirely be-

tween equals, or at lead fuch as pretend to equality.

The idea of Puffendorf 's is certainly more regular,

and agreeable to cuftom ; but it is evident, that the

difference between him and Grotius confifts only in

the greater or leffer extent which each of them gives

to the word war.

XIII. If it be objected, that it is dangerous to

leave fo much power to a fubordinate magiftrate ;

this may be. true : but then it proves only that the

prudence of legiflators requires they mould fet

bounds in this refpect to the power of magis-

trates, in order to prevent an inconveniency which

mould otherwiSe arife from the inftitution of magis-

tracy.

XIV. But
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XIV. Bat to judge of the power of the magiftrates,

or of generals and leaders, in refpect to war, properly

fo called, and which is carried on againfl a foreign

enemy, we need only to attend to their cornmillions ;

for it is evident that they cannot lawfully un-

dertake any ar. of hoftility of their own head,

and without a formal order of the ibvereign, at

leaft reafonably prefumed, in confequence of parti-

cular circumftances.

XV. Thus, for example, a general fent upon an

expedition with an unlimited authority, may act

againfl the enemy offenfively, as well as defenfiveiy,

and in fuch a manner as he fhall judge mod advan-

tageous \ but he can neither levy a new war, nor

make peace of his own head. But if his power be

limited, he ought never to pafs the bounds pre-

scribed, unlefs he is unavoidably reduced to it by
the neceffity of felf-defence , for whatever he does

in that cafe, is fuppofed to be with the confent and

approbation of the fovereign. Thus, if an admiral

has orders to be upon the defenfive, he may, not-

withstanding fuch a reftraint, break in upon the ene-

my's fleet, and fink and burn as many of their fhips

as he can, if they come to attack him : all that he is

forbidden, is to challenge the enemy firft.

XVI. In general, the governors of provinces and

cities, if they have troops under their command,

may by their own authority defend themfelves againfl:

an enemy who attacks them
-,

but they ought not to

carry the war into a foreign country, without an ex-

prefs order from their fovereign.

2 XVII. It
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XVII. It was in virtue of this privilege, arifing
from neceffity, that Lucius Pinarius % governor of

Enna in Sicily for the Romans, upon certain infor-

mation that the inhabitants defigned to revolt to the

Carthaginians, put them all to the fword, and thus

preferved the place. But, except in the like cafe of

necelfity, the inhabitants of a town have no right to

take up arms, in order to obtain fatisfaction for thofe

injuries which the prince neglects to revenge.

XVIII. A mere prefumption of the will of the

fovereign, would not even be fufficient to excufe a

governor, or any other officer, who fhouid under-

take a war, excepc in cafe of neceffity, without

either a general or particular order. For it is not

fufficient to know what part the fovereign would

probably ait, if he were confulted, in fuch a par-

ticular pofture of affairs ; but it mould rather be

confidered in general, what it is probable a prince

would defire fhouid be done without confulting him,

when the matter will bear fome delay, and the affair

is dubious. Now certainly fovereigns will never con-

fent that their minifters mould, whenever they think

proper, undertake, without their order, a thing of

fuch importance as an offenfive war, which is the

proper fubject of the prefent inquiry.

XIX. In thefe circumftances, whatever part the

fovereign would have thought proper to act, if he

had been confulted ; and whatever luccefs the war,

undertaken without his orders, may have had
-,

it is

left to the fovereign whether he will ratify,
or con-

*
Livy, lib. xxi. cap. xviii.

demn
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demn the act of his minifter. If he ratifies it, this

approbation renders the war iblemn, by reflect-

ing back, as it were, an authority upon it, fo that

it obliges the whole commonwealth. But if the fo-

vereign mould condemn the act of the governor, the

hoftilities committed by the latter ought to pafs for

a fort of robbery, the fault of which by no means
affects the ftate, provided the governor is delivered

up, or punifhed according to the laws of the coun-

try, and proper fatisfaction be made for the damages
fuftained.

XX. We may further obferve, that in civil fo-

cieties, when a particular member has done an in-

jury to a ftranger, the governor of the common-
wealth is fometimes refponfible for it, fo that war

may be declared againft him on that account. But
to ground this kind of imputation, we muft necefia-

rily fuppofe one of thefe two things, fufferance, or

reception ; viz. either that the fovereign has fuftered

this harm to be done to the ftranger, or that he

afforded a retreat to the criminal.

XXI. In the former cafe it muft be laid down
as a maxim, that a fovereign, who knowing the

crimes of his fubjects, as for example, that they

practife piracy on ftrangers and being alio able

and obliged to hinder it, does not hinder it, renders

himfelf criminal, becaufe he has confented to

the bad action, the commiflion of which he has

permitted, and confequently furnifhed a juft reafon

of war.

XXII. The

255
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XXII. The two conditions above-mentioned, I

mean the knowledge and fufFerance of the fovereign,
are abfolutely neceffary, the one not being furncient

without the other, to communicate any fhare in the

guilf. Now it is prefumed, that a fovereign knows
what his fubjects openly and frequently commit ;

and as to his power of hindering the evil, this like-

wife is always prefumed, unlefs the want of it be

clearly proved.

XXIII. The other way, in which a fovereign
renders himfelf guilty of the crime of another, is

by allowing a retreat "and admittance to the cri-

minal, and fkreening him from punifhment. Puf-

fendorf pretends, that if we are obliged to deliver

up a criminal who takes flicker among us, it is ra-

ther in virtue of fome treaty on this head, than

in confequence of a common and indifpenfable obli-

gation.

XXIV. But PufTendorf, I think, has, without

fuffieient reafons, abandoned the opinion of Grotius,

which feems to be better founded. The principles

of the latter, in regard to the prefent queftion, may
be reduced to thefe following.

i. Since the eftablifhment of civil focieties, the

right of punifliing public offences, which every per-

fon, if not chargeable himfelf with fuch a crime, had

in the flate of nature, has been transferred to the fo-

vereign, fo that the latter alone hath twt privilege of

punifhing, as he thinks proper, thofe tranfgreffions

of his fubjecls, which properly interefc the public.

XXV. But
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XXV. But this right of punifhing crimes is not

fo exclufive]y theirs, but that either public bodies,

or their governors, have a right to procure the pu-
nifhment of them in the fame manner, as the laws

of particular countries allow private people the pro-

fecution of crimes before the civil tribunal.

i

I: XXVI. 3 . This right is dill ftronger with refped
to crimes, by which they are directly injured, and

which they have a perfect right of punifhing, for the

fupport of their honour and fafety. In fuch circum-

flances, the ftate, to which the criminal retires,

ought not to obflrucl: the right that belongs to the

other power.

XXVII. 4 . Now as one prince does not generally

permit another to fend armed men into his territories,

upon the fcore of exacting punifhment (for this

would indeed be attended with terrible inconveni-

encies) it is reafonable the fovereign, in whole domi-

nions the offender lives, or has taken melter, fhould

either punifh the criminal according to his demerits,

or deliver him up, to be punifhed at the difcretion of

the injured fovereign. This is that delivering up,
of which we have fo many examples in hiftory.

XXVIII. 5 . The principles here laid down, con-

cerning the obligation of punifhing or delivering up,

regard not only the criminals who have always been

fubjedh of the government they now live under, but

alfo thofe who, after the commiffion of a crime, have

taken fhelter in the country.

Vol. II, S XXIX. 6 In
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XXIX. 6. In fine, we muft obferve that the

right of demanding fugitive delinquents to punifh-

ment, has not for ibme ages laft pad been infilled

upon by fovereigns, in moil parts ot Europe, ex-

cept in crimes againft the ftate, or thofe of a very
-heinous nature. As to ldfer crimes, they are con-

nived at on both fides, unlefs it is otherwife agreed
on by ibme particular treaty.

XXX. Befides the kinds of war, hitherto men-

tioned, we may aifo diftinguifh them into perfecl and

imperfebl. A perfect war, is that which entirely in-

terrupts the tranquillity of the ftate, and lays a foun-

dation for all poffible ads of hoftility. An im-

perfect war, on the contrary, is that which does not

inrirely interrupt the peace, but only in certain

particulars, the public tranquillity being in other re-

ipecls undifturbed.

XXXI. This laft fpecies of war is generally called

repriials, of the nature of which we fhall give here

fome account. By repriials then we mean that imper-

jt'd kind of war, or thofe aEls of hoftility which fo-

yereigm exercife againft each other, or, with their con-

fent9 their fubjetls, by feizing the perfons or effecls of
the fubjetls of a foreign commonwealth, that refufeth

to do us jujlice% with a view to obtain fecurity, and to

recover: our right, and in cafe of refufal, to do juftice

to ourfdves, without any other inltrraption of the

-public tranquillity.

XXXIL Grotius pretends, that rcprlfals are not

founded on the law of nature and neceffity, but

only
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Only on a kind of arbitrary law of nations, by which

moil of them have agreed, that the goods belong-

ing to the fubjecls of a foreign ftate mould be a

pledge or fecurity, as it were, for what that ftate,

or the governor of it, might owe us, either directly*

and in their own names, or by rendering thernfelves

refponfible for the actions of others, upon refufmg
to adminifter juftice,

XXXIII. But this is far from being an arbitrary

right, founded upon a pretended law of nations, whofe

exiftence we cannot prove, depending on the greater
or lefs extent of cuftom no way binding in the

nature of a law. The right we here fpeak of, is

a confequence of the conftitution of civil focieties,

and an application of the maxims of the law of na-

ture to that conftitution.

XXXIV. During the independence of the ftate

of nature, and before the inilitution ot civil go-

vernment, if a perlon had been injured, he could

come upon thofe only who had done the wrong,
or upon their accomplices; becaufe there was then

no tie between men, in virtue of which a per-
fon might be deemed to have consented, in fome

manner, to what others did even without his par-

ticipation.

XXXV. But fince civil focieties have been form-

ed, that is to fay, communities, whofe members are

all united together for their common defence, there

has neceftlinly arifen from thence a conjunction of

interefts and wills
-,
which is the reaibn, that as the

S 2 fociety,
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fociety, or the powers which govern it, engage to

defend each other againft every infult ; fo each in-

dividual may be deemed to have engaged to anfwer

for the conduct of the fociety, of which he is a

member, or of the powers which govern it*

XXXVI. No human eftablifhment can fuperfede

the obligation of that general and inviolable law of

nature, that the damage we have done to another

Jhould be repaired , except thofe, who are thereby

injured, have manifeftly renounced their right of

demanding reparation. And when fuch eftablifh-

ments hinder thofe vvho are injured, from obtain-

ing fatisfaftion fo eafily as they might without them,

this difficulty mufl be made up, by furnifhing the

perfons interefted with all the other poffible methods

of doing themfelves juftice.

XXXVIL Now it is certain that focieties, or the

powers which govern them, by being a^med with the

force of the whole body, are fometimes encouraged
to laugh with impunity at flrangers, who come to

demand their due; and that every fubjecl: contributes,

one way or other, to enable them to acl in this

manner , fo that he may be fuppofed in fome mea-

fure to confent to it. But if he does not in reality

confent, there is, after all, no other manner of faci-

litating, to injured flrangers, the profecution of

their rights, which is rendered difficult by the united

force of the whole body, than to authorife them to

come upon all thofe who are members of it.

XXXVIII. Let
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XXXVIII. Let us therefore conclude, that by
the conflitution of civil focieties, every fubject, fo

long as he continues fuch, is refponfible to flrangers

for the conduct of the fociety, or of him who go-
verns it ; with this claufe, however, that he may
demand indemnification, when there is any fault or

injuflice on the part of his fuperiors. But if it

mould be any man's misfortune to be difappointed
of this indemnification, he mufl look upon it as

one of thofe inconveniencies which, in a civil flate,

the conflitution of human affairs renders almoft in-

evitable. If to all thefe we add the reafons alledged

by Grotius, we fhall plainly fee, that there is no

neceflity for fuppofing a tacit confent of the people
to found the right of reprifals.

XXXIX. As reprifals are acts of hoftility, and

often the prelude or forerunner of a compleat and

perfect war, it is plain that none but the fovereign
can lawfully ufe this right, and that the fubjects can

make no reprifals but by his order and authority.

XL. Befides, it is proper that the v/rong or in-

juftice done us, and which occafions the reprifals,

fhould be clear and evident, and that the thing in

difpute be of great confequence. For if the injury

be dubious, or of no importance, it would be equally

unjuft and dangerous to proceed to this extremity,

and to expofe ourfelves to all the calamities of an

open war. Neither ought we to come to reprifals,

before we have tried, by the ordinary means, to ob-

tain juftice for the injury committed. For this pur-

pofe we mufl apply to the prince, whofe. fubjects

S 3 has
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has done us the injuftice 5 and if the prince takes no

notice, or refufes fatisfaction, we may then make

reprifals, in order to obtain it.

XLI. In a word, we mud not have recourfe to

reprifals, except when all the ordinary means of ob-

taining fatisfaction haue failed ; fo that, for inftance,

if a lubordinate magiftrate has refufed us juftice,

we are not permitted to ufe reprifals before we

apply to the fovereign himfelf, who will perhaps

grant us fatisfadtion. In fuch ci reumfiances, we may
therefore either detain the fubjects of a foreign Hate,

if they with- hold ours ; or we may feize their goods
and effects. But whatever jufl reafon we may have

to make reprifals, we can never directly, and for

that reafon alone, put thofe to death whom we have

feized upon, but only fecure them, and not ufe

them ill, till we have obtained fatisfaction ; fo that,

during all that time, they are to be confidered as

hoftaee.^es.

.

XLII. In regard to the goods feized by the right
of reprifals, we mud take care of them till the time,

in which fatisfaction ought to be made, is expired ;

after which we may adjudge them to the creditor,

or fell them tor the payment of the debt-, returning
to him, from whom they were taken, the overplus,
when all charges are deducted.

XLIIL We mull alio obferve, that it is not per-
mitted to ufe reprifals, except with regard to fub-

jects, properly fo called, and their effects , for as to

ftraogerSj who do but pafs through a country, or

only
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only come to make a fhort Hay in it, they have not

a fufficient connection with the (late, of which they
are only members but for a time, and in an imper-
fect manner , fo that we cannot indemnify ourfelves

by them, for the lofs we have fuftained by any na-

tive of the country, and by the refufal ot the ib-

vereign to render us juftice. We mud farther ex-

cept ambaftadors, who are facred peribns, even in

the height of war. But as to women, clergymen,
men of letters, &c. the law of nature grants them

no privilege in this cafe, if they have not otherwife

acquired it by virtue of fome treaty.

XLIV. Laftly, fome political writers diflinguifh

thofe wars which are carried on between two or more

fovereigns, from thofe of the fubjecls againft their

governors. But it is plain, that when fubjecls take

up arms againft their prince, they either do it for

juft reafons, and according to the principles efta-

blifhed in this work, or without a juft and lawful

caufe. In the latter cafe, it is rather a revolt or

infurrection, than a war, properly fo called. But

if the fubjecls have juft reafon to refill the fo-

vereign, it is ftriclly a war ; fince, in fuch a crifis,

there are neither fovereign nor fubjecls, all depen-
dance and obligation having ceafed. The two op-

pofite parties are then in a (late of nature and equa-

lity, trying to obtain juftice by their own proper

ftrength, which conftitutes what we underftand pro-

perly by the term war.

S 4 Q li A P.
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CHAP. IV,

Of thofe things which ought to precede war,

I. TLTOWEVER juft reafon we may have to
* * make war, yet as it inevitably brings along

with it an incredible number of calamities, and often-

times ab of injuftice, it is certain that we ought not

to proceed too eafily to a dangerous extremity, which

may perhaps prove fatal to the conqueror hirr.felf.

II. The following are the meafures which pru-
dence dire&s to be obferved in thefe circum-

fiances.

i. Suppofing the reafon of the war is juft in it-

felf, yet the dilpute ought to be about fomething
of great confequence ; fince it is better even to

relinquifh part of our right, when the thing is not

confiderable, than to have recourfe to arms to de-

fend it.

2. We ought to have, at lead, a probable ap-

pearance of fuccefs
-,

for it would be a criminal te-

merity, to expofe ourfelves to certain deftruclion,

and to run into a greater, in order to avoid a letter

evil.

3 . Laftly, there fhculd be a real necefiity for

taking up arms 5 that is, we ought not to have re-

courfe to force, but when we can employ no milder

method of recovering our right, or of defending
ourfelves from the evils with which we are menaced.

*
III. Thefe
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III. Thefe meafures are agreeable not only to the

principles
of prudence, but alfo to the fundamental

maxims of fociability, and the love of peace j

maxims of no lefs force, with refpecl to nations,

than individuals. By thefe a fovereign mufl there-

fore be neceffuiiy d ireeled ; juftice obliges him to

it, in confequence of the very nature and end of

government. For as he ought to take particular

care of the ftate, and of his fubjecls, he fhould not

expofe them to the evils with which war is attended,

except in the laft extremity, and when there is no

other expedient left but that of arms.

IV. It is not therefore fufficient that the war be

juft in itfelf, with refpecl to the enemy , it mufl alfo

be fo with refpecl to ourfelves, and our fubjecls.

Plutarch informs us,
"

that among the ancient Ro-
* c

mans, when the Feciales had determined that a
cc war might be juftly undertaken, the fenate after-
" wards examined whether it would be advantage-
" ous to engage in it."

V. Now among the methods of deciding diffe-

rences between nations without a war, there are

three moil confiderable. The firft is an amicable

conference between the contending parties ; with re-

fpecl to which Cicero judicioufly obferves,
" that this

" method of terminating a difference by a difcufiion

M of reafons on both fides, is peculiarly agreeable
" to the nature of man : that force belongs to
"

brutes, and that we never ought to have recourfe
" to it, but when we cannot redrefs our grievances
"

by any other method."

VI. The
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VI. The fecond way of terminating a difference

between thofe who have not a common judge, is to

put the matter to arbitration. The more potent

indeed often neglect this method, but it ought cer-

tainly to be followed by thofe who have any regard

to iuftice and peace , and it is a way that has been

taken by great princes and people.

VII. The third method, in fine, which may be

fometimes ufed with fuccefs, is that of calling lots.

I fay, we may fometimes ufe this way 5
for it is not

always lawful to refer the iffue of a difference, or

of a war, to the decifion of lots. This method can-

not be taken, except when the difpute is about a

thing, in which we have a full property, and which

we may renounce whenever we pleafe. Rut in ge-

neral, the obligation of the fovereign to defend the

lives, the honour, and the religion of his fubjects,

as alfo his obligation to maintain the dignity of the

ftate, are of too ftrong a nature to fuffer him to re-

nounce the mod natural and moft probable means

of his own fecurity, as well as that of the public,

and to refer his cafe to chance, which in its natun

is entirely precarious.

VIII. But if upon due examination he, who has

been unjuflly attacked, finds himfelf fo weak, that

he has no probability of making any confiderabh

refiftance, he may reafonably decide the difference

by the way of lot, in order to avoid a certain, b]

expofing himfelf to an uncertain danger-, which, in

this cafe, is the leaft of two inevitable evils.

IX. There
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IX. There is alfo another method, which has

fomc relation to lots. This confifts in fingle com-

bats, which have often been ufed to terminate fuch

differences as were likely to produce a war between

two nations. And indeed, to prevent a war, and it*

concomitant evils, I fee no reafon that can hinder

us from referring matters to a combat between a cer-

tain number of men agreed upon by both parties.

Hiftory furnifhes us with feveral examples of this

kind, as that of Turnus and Eneas, Menelaus and

Paris, the Horatii and the Curiatii.

X. It is a queftion of fome importance, to know
whether it be lawful thus to expofe the intereft of a

whole ftate to the fate of thofe combats. It appears

on the one hand, that by fuch means we fpare the

effufion of human blood, and abridge the calami-

ties of war , on the other hand, it promifeth fairer,

and looks like a better venture, to ftand the fhock

even of a bloody war, than by one blow to rifque

the liberty and fafety of the ftate by a decifive com-

bat , fince, after the lofs of one or two battles, the

war may be fet on foot again, and a third perhaps

may prove fuccefsful.

XI. However, it may be laid, that if otherwife

there is no profpecl of making a good end of a

war, and if the liberty and fafety of the ftate a re at

flake, there feems to be no reafon againft taking
this ftep, as the lead of two evils.

XII. Grotius, in examining this queftion, pre-

tends that thele combats are not reconcileable to in-

2 ternal
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ternal juftice, though they are approved by the ex"

ternal right of nations \ and that private perfons

cannot innocently expofe their lives, of their own

accord, to the hazard of a nngle combat, though

fuch a combat may be innocently permitted by the

ftate or fovereign, to prevent greater mifchiefs. But

it has been juftly obferved, that the arguments

ufed by this great man, either prove nothing at

all, or prove, at the fame time, that it is

never lawful to venture one's life in any com-

bat whatever.

XIII. We may even affirm, that Grotius is not

very confident with himfelf, fince he permits this

kind of combats, when otherwife there is the greateft

probability that he who profecutes an unjuft caufe

will be victorious, and thereby deftroy a great num-

ber of innocent perfon? : For this exception evinces

that the thing is not bad in itfelf, and that all the

harm, which can be in this cafe, confifts in expofing

our own life, or that of others, without neceflity,

to the hazard of a fingle combat. The defire of

terminating, or preventing a war, which has always,

terrible confequences, even to the victorious, is fo

commendable, that it may excufe, if not intirely

juftify thofe, who, engage either themfelves or others

even imprudently in a combat of this kind. Be this

as it may, it is certain that in fuch a cafe, thofe who

combat by the order of the flate, are entirely inno-

cent \ for they are no more obliged to examine whe-

ther the flare acts prudently or not, than when they

are fent upon an aiTault, or to fight a pitched battle.

XIV. We
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XIV. We mud however obferve, that it was a

foolifli fuperftition in thofe people who looked upon
a fet combat as a lawful method of determining all

differences, even between individuals, from a per-

fuafion that the Deity gave always the victory to the

good caufe ; for which reafon they called this kind

of combat the judgment of God,

XV. But if, after having ufed all our endeavours

to terminate differences in an amicable manner, there

remains no further hope, and we are abfolutely con-

ftrained to undertake a war, we ought firft to de-

clare it in form.

XVI. This declaration of war confidered in itfelf,

and independently of the particular formalities of

each people, does not fimply belong to the law of

nations, taking this word in the fenfe of Grotius,

but to the law of nature itfelf. Indeed prudence,
and natural equity, equally require, that before we

take up arms againft any (late, we mould try all ami-

cable methods, to avoid coming to fuch an extre-

mity. We ought then to fummon him, who has

injured us, to make a fpeedy fatisfaction, that we

may fee whether he will not have regard to himfelf,

and not put us to the hard neceffity of purfuing
our right by the force of arms.

XVIL From what has been faid it follows, that

this declaration takes place only in offenjfoe wars ;

for when we are actually attacked, that alone gives

us reafon to believe that the enemy is refolved not to

Men to an accommodation.

3 XVIII. From



270 77^ Principles of
XVIII. From thence it alio follows, that we alight

not to commit acts of hoftility immediately upon

declaring war, but fhould wait, fo long at lea ft as we

can without doing ourfelves a prejudice, until he

who has done us the injury plainly refufes to give us

fatisfaction, and has put himfelf in a condition to

receive us with bravery and refolution , otherwife the

declaration of war would be only a vain ceremony.
For we ought to neglect no means to convince all

the world, and even the enemy himfelf, that it is

only abfolute neceffity that obliges us to take up
arms, for the recovery or defence of our juft rights ^

after having tried every other method, and given

the enemy full time to confider.

XIX. Declarations of war are diftinguifhed into

conditional and abfolute. The conditional is that which

is joined with a folemn demand of reftitution, and

v/ith this condition, that if the injury be not repair-

ed, we mall do ourfelves juftice by arms. The ab-

folute is that which includes no condition, and by
which we abfolutely renounce the friendihip and fo-

ciety of him againft whom we declare war. But

every declaration of war, in whatever manner it be

made, is of its own nature conditional *
, for "we

ought always to be dilpofed to accept of a realonable

fat isfaction, fo foon as the enemy offers it , and on

this account fome writers reject
this diftintion of

the declaration of war into conditional and abibluce.

But it may neverthelefs be maintained, by fuppofing
that he, againft whom war is declared purely and

firaply, has already fhewn, that he had no defign
* S.e above, numb, xviii.

to
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to fpare us the neceflity of taking up arms again ft

him. So far therefore the declaration may, at leafl:

as to the form of it, be pure and fimple, without

any prejudice to the difpofition in which we ought

always to be, if the enemy will hearken to reafon : bus

this relates to the conclufion, rather than the com-

mencement of a war , to the latter of which the di-

itinction of conditional and abfolute declarations

properly belongs.

XX. As foon as war has been declared againft a

fovereign, it is prefumed to be declared at the fame

time not only againft all his fubjects, who, in con-

junction with him, form one moral perfon ; but alfa

againft all thole who fhall afterwards join him, and

who, with refpect to the principal enemy, are to be

looked upon only as allies, or adherents.

XXI. As to the formalities obferved by different

nations in declaring war, they are all arbitrary in

themfelves. It is therefore a matter of indifference,

whether the declaration be made by envoys, heralds,

or letters ; whether to the fovereign in perfon, or to

his fubje&s, provided the fovereign cannot plead ig-

norance of Lc.

XXII. With refpect to the reafons why a folemn

denunciation was required unto fuch a war, as by
the law of nations is called juft ; Grotius pretends
it was, that the people might be affured that the war

was not undertaken by private authority, but by the

confent of one or other of the nations, or of their fo-

271

verejgns.

XXIII. But
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XXIII. But this reafon of Grotius's feems to be

infufficient ; for are we more allured that the war is

made by public authority, when a herald^ for in-

flance, comes to declare it with certain ceremonies,
than we mould be, when we fee an army upon our

frontiers, commanded by a principal perfon of the

ftate, and ready to enter our country ? Might it net

more eafily happen, that one, or a few perfons,

fhould aflLme the character of herald, than that a

fingle man fhould, of his own authority, raife an

army, and march at the head of it to the frontiers,

without the fovereign's knowledge ?

XXIV. The truth is, the principal end of a de-

claration of war, or at leaft what has occafioned its

inflitution, is to let all the world know that there

was juft reafon to take up arms, and to fignify to

the enemy himfelf, that it had been, and Hill was,
in his power to avoid it. The declarations of war,
and the manifeftos publifhed by princes, are marks

of the due refpect they have for each other, and for

fociety in general, to whom by fuch means they

give an account of their conduct, in order to obtain

the public approbation. This appears particularly

by the manner in which the Romans made thofe

denunciations. The perfon fent for this purpofe
took the gods to witnefs, that the nation, againfl

whom they had declared war, had acted unjuftly,

by refufing to comply with what law and juitice re-

quired.

XXV. Laftly, it is to be obferved, that we ought
not to confound the declaration with the publication

of
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of war. This laft is made in favour of the fub-

jects of the prince who declares the war, and to

inform them, that they are henceforth to look upon
fuch a nation as their enemies, and to take their

meafures accordingly.

C H A P. V.

General rules to know what is allowable in war,

I. T is not enough that a war be undertaken
-*- with juftice, or for a lawful reafon, and that

v/e obferve the other conditions hitherto mentioned
*,

but we ought alfo, in the profecution of it, to be

directed by the principles of juftice and humanity,
and not to carry the liberties of hoftility beyond
thofe bounds.

II. Grotius, in treating this fubjedt, eftablilhes

three general rules, as fo many principles, which

ferve to explain the extent of the rights of war.

III. The firft is, that every thing which has a

connection morally necefTary with the end of the

war, is permitted, and no more. For it would be

to no purpofe to have a right to do a thing, if we
could not make ufe of the necefTary means to bring
it about. But, at the fame time, it would not be

juft, that, under a pretence of defending our right,

we mould think every thing lawful, and pro-
Vol. II. T ceed,
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ceed, without any manner of necefiity, to the laft

extremity.

IV. The fecond rule. The right we have againft

an enemy, and which we purfue by arms, ought not

to be confidered only with refpecl to the caufe which

. gave rife to the war
-,
but alio with refpecl: to the

frefh caufes which happen afterwards, during the pro-

fecution of hoftilities : Juft as in courts of law, one

of the parties often acquires fome new right before

the end of the fuit. This is the foundation of the

right we have to acl: againfl thofe who join our ene-

my, during the courfe of the war^ whether they be

his dependents or not.

V. The third rule, in fine, is, that there are a

great many things, which, though otherwife un-

lawful, are yet permitted in war, becaufe they are

inevitable confequences of it* and happen contrary

to our intention, otherwife there would never be any

way of making war without injuftice ; and the moll

innocent actions would be looked upon as criminal,

fmce there are but few, from which fome evil may
not accidentally arife, contrary to the intention of

the agent.

VI. Thus, for example, in recovering our own*

if jufb fo much as is precifely our due cannot be had,

we have a right to take more, but under the obliga-

tion of returning the value of the overplus. Hence

we may attack a fhip full of pirates, though there may
be women, or children, or other innocent perfons on

board* who mufl needs be expofed to the danger or

being
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being involved in the ruin of thofe whom we may
juftly deftroy.

VII. This is the extent of the right we have a-

gainft an enemy, in confequence of a flate of war.

By a ftate of war, that of fociety is abolifhed & fo

that whoever declares himfelf my enemy, gives me

liberty to ufe violence againft him in infinitum, or fo

far as I pleafe ; and that not only till I have repulfed

the danger that threatened me, or till I have reco-

vered, or forced from him, what he either unjuftly

deprived me .of, or refufed to pay me, but till I

have further obliged him to give me good fecurity

for the future. It is not therefore always unjuft to

return a greater evil for a lefs.

VIII. But it is alfo to be obferved, that though
thefe maxims are true, according to the {Iricl right of

war, yet the law of humanity fixes bounds to this

right. That law directs us to confider, not only
whether fuch or fuch acts of hoflility may, with-

out injury, be committed agairift an enemy ;

but alfo, whether they are worthy of a humane
or generous conqueror. Thus, fo far as our own
defence and future fecurity will permit, we mud mo-
derate the evils we inflict upon an enemy, by the

principles of humanity.

IX. As to the manner of acYms: lawfully aaainfl

an enemy, it is evident that violence and terror

are the proper characteri flics of war, and the

method molt commonly ufed. Yet it is alfo

lawful to employ ftratagem and artifice, pro
T 2 v
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vided it be without treachery, or breach of promife.
Thus we may deceive an enemy by falfe news, and

fictitious relations, but we ought never to violate

our compacts or engagements with him, as we fhall

fhew more particularly hereafter.

X. By this we may judge of the right of flrata-

gems ; neither is it to be doubted but we may inno-

cently ufe fraud and artifice, wherever it is lawful

to have recourfe to violence and force. The former

means have even the advantage over the latter, in

this, that they are attended with lefs mifchiei, and

preferve the lives of a great many innocent people.

XI. It is true, fome nations have rejected the

ufe of flratagem and deceit in war ; this, however,

was not becaufe they thought them unjuft, but from

a certain magnanimity, and often from a confidence

in their own ftrength. The Romans, till very near

the end of the fecond Punic war, thought it a point

of honour to ufe no flratagem againfl their enemies.

XII. Thefe are the principles by which we may
judge to what degree the laws of hoftility may
be carried. To which let us add, that mod nati-

ons have fixed no bounds to the rights which the

law of nature gives us to act againfl an enemy : and

the truth is, it is very difficult to determine, pre-

cifely, how far it is proper to extend acts of hoftility

even in the mofl legitimate wars, in defence of our

perfons, or for the reparation of damages, or for

obtaining caution for the future , efpecially as thofe,

who engage in war, give each other, by a kind of tacit

agree-
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agreement, an entire liberty to moderate or augment
the violence of arms, and to exercile all acls of ho-

ftility,
as each mall think proper.

XIII. And here it is to be obferved, that though

generals ufuaily punim their foldiers, who have car-

ried acts of hoftility beyond the order's prefcribed ;

yet this is norbecauie they fuppofe the enemy is inju-

red, but becaufe it is necefiary the general's orders

mould be obeyed, and that military difcipline mould

be ftrictly cbferved.

XIV*. It is alfo, Hi confequence of thefe principles,

that thofe who, in a juft and folemn war, have

pufhed daughter and plunder beyond what the law

of nature permits, are not generally looked upon as

murderers or robbers, nor punifhed as fuch. The cuf-

rom of nations is to leave this point to the confcience

of the perfons engaged in war, rather than involve

themfelves in troubleibme broils, by taking upon
them to condemn either party.

XV. It may be even faid, that this cuftom of

nations is founded on the principles of the law of

nature. Let us fuppofe, that in the independance

of the Hate of nature, thirty heads of families, in-

habitants of the fame country, mould have entered

into a league to attack or repulfe a body, compofed
of other heads of families : I fay, that neither dur-

ing that war, nor after it is nnifhed, thofe of the

fame country, or elfewhere, who had not joined

^he league of either fide, ought, or could punim,
T 3 as
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as murderers or robbers, anv of the two parties whq
fliould happen to fall into their hands.

XVI. Thev could not do it during therwar: for

that would be efpoufmg the quarrel of one of the

parties ; and fmce they continued neuter in the be-

ginning, they had clearly renounced the right of

interfering with what fhould pafs in the war :

much lefs could they intermeddle after the war is

over ; becaufe, as it could not be ended without

fome accommodation or treaty of peace, the parties

concerned were reciprocally difcharged from all the

evils they had done to each other.

XVII. The good of fociety alfo requires that

we fhould follow thefe maxims. For if thofe, who
continued neuter, had ftill been authorifed tQ

take cognizance of the acts of hoftility, exercifed in,

a foreign war, and confequently to punifh fuch as

they believed to have committed any injuftice, and

to take up arms on that account ; inftead of one war,

feveral might have arifen, and proved a fource of

broils and troubles* The more wars became fre-

quent, the more neceffary it was, for the tranquillity

of mankind, not to efpoufe rafhly other people's

quarrels. The eftablifhment of civil focieties only
rendered the practice of thofe rules more neoeflary ;

becaufe ads of hoftility then became, if not more

frequent, at lead more euenfive, and attended with

a greater number of evils.

XVIII. Lailly, it is to be obferved, that all acts of

hofti-
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hoftility, which can be lawfully committed againft

an enemy, may be exercifed either in his territories,

or ours, in places fubject to no jurifdiction, or at

fea.

XIX. This does not hold good in a neutral coun-

try ; that is to fay, whofe fovereign has taken no

ihare in the war. In fuch countries, we cannot law-

fully exercife any acts of hoitiiity ; neither on the

perfons of the enemy, nor on their effects ; not

in virtue of any right of the enemy themfelves,

but from a juft refpect to the fovereign, who-

having taken neither fide, lays us under a ne-

ceffity of refpecting his jurifdiction, and of for-

bearing to commit any acts of violence in his

territories. To this we may add, that the fove-

reign, by continuing neuter, has tacitly engaged
not to

'

fuffer either party to commit any hoftiiities,

within his dominions.

CHAP. VI.

Of the rights which war gives over the perfons of
the enemy, and of their exte?it and bounds.

I. \/\7" E mail now enter into the particulars of
* the different rights which war gives over

the enemy's perfon and goods -,
and to begin with

the former.

i. It is certain that we may lawfully kill an ene-

my -,
I fay lawfully, not only according to the terms

pf external juftice, which paffes for fuch among all

T 4 nations^
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nations, but alfo according to internal juflice, and

the laws of confcience. Indeed the end of war ne

ceffarily requires that we fhould have this power, o-

therwife it would be in vain to take up arms, and

the law of nature would permit it to no purpofe.

II. If we confulted only the cuflom of countries,
'

and what Grotius calls the law of nations, this liberty

of killing an enemy would extend very far j we

might fay that it had no bounds, and might even be

exercifed on innocent perfons. However, though
it be certain that war is attended with numberlefs

evils, which in themfelves are acts of injuftice, and real

cruelty, but, under particular circumftances, ought
rather to be confidered as unavoidable misfortunes ;

it is neverthelefs true, that the right which war gives

over the perfon and life of an enemy has its bounds,

and that there are meafures to be obferved, which

cannot be innocently neglected-

III. In genera], we ought always to be directed

by the principles eftablifhed in the preceding chap-

ter, in judging of the degrees to which the liberties

of war may be carried. The power we have of

taking away the life of an enemy, is not therefore

unlimited , for if we can attain the legitimate end of

war. that is, it we can defend our lives and proper-

ties, aiTert our rights, and recover fatisfaction for

damages inflamed, and good fureties for the future,

without taking away the life of the enemy, it is cer*-

tain that judjee and humanity directs us to forbear

.it, and not to &xd human olood unnegeilarily.

IV. It
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IV. It is true, in the application of thefe rules to

particular cafes, it is fometimes very difficult, not

to fay impomble, to fix precifely their proper extent

and bounds
-,
but it is certain, at lead, that we ought

to come as near to them as poffible, without preju-

dicing our real interefts. Let us apply thefe princi-

ples to particular cafes.

V. i. It is often difputed, whether the right of

killing an enemy regards only thofe who are a^u-

ally in arms ; or whether it extends indifferently to

all thofe in the enemy's country, fubjects or fo-

reigners ? My anfwer is, that with refpect to thofe

who are fubjecls, the point is incontestable. Thefe

are the principal enemies, and we may exercife all

acts of hoftility againft them, by virtue of the flate

of war.

VI. As to Grangers, thofe who fettle in the ene-

my's country after a war is begun, of which they
had previous notice, may juftly be looked upon as

enemies, and treated as fuch. 6ut in regard to fuch

as went thither before the war, juftice and humanity

require that we fhould give them a reafonable time

to retire ; and it they neglect that opportunity, they
are accounted enemies.

VII. 2 . With regard to old men, women and chil-

dren, it is certain that the right of war does not, of

itfelf, require that we mould pufh hoftilities fo far as

to kill them ; it is therefore a barbarous cruelty to do

fo. I fay, that the end of war does not require
this of itfelf 1 but if women, for inftance, exercife

acts
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acts of hoftility ; if, forgetting the weaknefs of theu-

fex, they ufurp the offices of men, and take up arms

againfl us, then we are certainly excufed in avail-

in^ ourielves of the rights of war againft them. It

may alfo be faid, that when the heat of action hur-

ries the foldiers, as it were in fpite of themfelves

and ao-ainft the order of their fuperiors, to commit

thofe ads of inhumanity \ for example, at the fiege

of a town, which, by an obftinate refinance, has

irritated the troops , we ought to look upon thofe

evils rather as misfortunes, and the unavoidable

confequences of war, than as crimes that deferve to

be punifhed.

VIII. 3 . We muft reafon almoft in the fame

manner, with refpecl to prifoners of war. We can-

not, generally fpeaking, put them to death, with-

out being guilty of cruelty. I fay generally fpeak-

ing , for there may be cafes of neceility fo preffing,

that the care of our own prefervation obliges us to

proceed to extremities, which any other circum-

flances would be abfolutely criminal.

IX. In general, even the laws of war require

that we mould abftain from (laughter as much as

poffible, and not fhed human blood without ne-

ceflity. We ought not, therefore, directly and deli-

berately to kill prifoners of war, nor thofe who afk

quarter, or furrender themfelves, much lefs old men,

women and children , in general, we mould fpare

all thofe whofe age and profefiion render them unfit

to carry arms, and who have no other fhare in the

war, than their being in the enemy's country. It is

I eafy
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eafy alfo to conceive, that the rights of war do not

extend fo far, as to authorife the outrages com-

mitted upon the honour and chaftity of women ;

for this contributes nothing either to our defence or

fafety, or to the fupport of our rights, but only
ferves to fatisfy the brutality of the fuldiers *.

X. Again, a queftion is here ftarted, whether in

cafes, where it is lawful to kill the enemy, we may
not, for that purpofe, ufe all kinds of means indif-

ferently ? I anfwer, that to confider the thing in it-

felf, and in an abftract manner, it is no matter which

way we kill an enemy, whether by open force, or by
fraud and ftratagem -, by the fword, or by poifon.

XI. It is however certain that, according to the

idea and cuftom of civilized nations, it is looked

upon as a bafe act of cowardice, not only to caufe

any poifonous draught to be given to the enemy,
but alfo to poifon wells, fountains, fprings, ri-

vers, arrows, darts, bullets, or other weapons ufed

againfl him. Now it is furrlcient, that this cuftom

of looking on the ufe of poifon as criminal, is re-

ceived among the nations at variance with us, to

fuppofe we comply with it, when, in the beginning

of the war, we do not declare that we are at liberty

to act otherwife, and leave it to our enemy's option

to do the fame.

XII. We may fo much the more fuppofe this

tacit agreement, as humanity, and the intereft of

#
Groiius, lib. iii. cap. iv\ 19.

both
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both parties equally require it ; efpecially fince

wars are become fo frequent, and are often under-

taken on fiich flight occafions , and fince the human

mind, ingenious in inventing the means to hurr, has

fo greatly multiplied thofe which are authorifed by

cuftom, and looked upon as haneft. Befides, it

is beyond all doubt, that when we can obtain the

fame end by milder and more humane meafures,

which preferve the lives of many, and particularly

of thofe in whole prefervation human fociety is in-

tereded, humanity directs that we mould take this

courfe.

XIII. Thefe are therefore jufl precautions, which

men ought to follow for their own advantage. It

is for the common benefit of mankind, that dangers
fhould not be augmented without end. In particu-

lar, the public is interefled in the prefervation
of

the lives of kings, generals of armies, and other

perfons of the firft rank, on whofe fafety that of

focieties generally depends. For if the lives of thefe

perfons are in greater fafety than thofe of others,

when attacked only by arms , they are, on the other

hand, more in danger of poifon, &c. and they would

be every day expofed to perifh. in this manner, if

they were not protected by a regard to fome fort of

law, or eftabiifhed cuftom,

XIV. Let us add, in fine, that all nations that

ever pretended to juftice and generofity, have

followed thefe maxims. The Roman confuls, in

a letter they wrote to Pyrrhus, informing him that

Oht of nis people had offered to poifon him, faid,

that
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that k was the intereft of all nations not to fet fuch

examples.

XV. It is likewife difputed, whether v/e may

lawfully fend a perfon to affaflinate an enemy ? I

anfwer, i\ that he who for this purpofe employs

only feme of his own people, may do it juftly.

When it is lawful to kill an enemy, it is no matter

whether thofe employed are many or few in num-

ber. Six hundred Lacedaemonians, with Leonidas,

entered the enemy's camp, and went directly to the

Perfian king (Xerxes's) pavilion ; and a fmaiier

number might certainly have done the fame. The
famous attempt of Mucius Scevola is commended

by all antiquity \ and Porfenna himfelf, whofe life

was aimed at, acknowledged this to be an a<5t of

great valour.

XVI. But it is not fo eafy to determine whether

we may for this purpofe employ arTaflins, who by

undertaking this talk muft be guilty of falfhood and

treafon ; /uch as fubjecls with regard to their fove-

reign, and foldiers to their general. In this refpect

there are, in my opinion, two points to be diftin-

guifhed. Firft, whether we do any wrong, even to

the enemy himfeif, againft whom we employ trai-

tors ; and fecondly, whether fuppofing we do him

no wrong, we commit nevertheless a bad action.

XVII. 3 . With regard to the firft queftion, to

confider the thing in itlelf, and according to the

rigorous law of war, it feems, that, admitting the

war to be juft, no wrong is done to the enemy,
2 whether
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whether we take advantage of the opportunity of a

traitor, who freely offers himfelf, or whether we feek

for k. and bring it about ourfelves.

XVIII. The fute of war, into which the enemy
has put himfelf, and which it was in his own power
to prevent, permits of itfelf every method that can

be ufed againft him; fo that he has no reafon to

complain, whatever we do. Befides, we are no more

obliged, ftrictly fpeaking, to refpect the right he has

over his fubjecls, and the fidelity they owe him as

fuch, than their lives and fortunes, of which we may
certainly deprive them by the right of war.

XIX. 4, And yet I believe that this is not fufri-

cient to render an alia ilination, under fuch circum-

fiances, entirely innocent. A fovereigh, who has

the lead rendernefs of confcience, and is convinced

of the juftice of his caufe, will not endeavour to

find out perfidious methods to fubdue his enemy,
nor be fo ready to embrace thofe which may prefent
themfelves to him. The juM confidence he has in

the protection of heaven, the horror he conceives at

the traitor's perfidy, the uead of becoming his ac-

complice, and of fettuig an example, which may
fall again on himfelf and others, will make him

defpife and rejecl all the advantage he might propofe
to himfelf from fuch means.

XX. 5 . Let us alfo add, that fuch means can-

not always be looked upon as entirely innocent,
even with refpect to the perfon who employs the

afiaffin. The ftate of hoflility, which fuperfedes

the
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the intercourfe of good offices, and authorifes to hurt,

does not therefore difiblve all ties of humanity, nor

remove our obligation to avoid, as much as poffible,

the giving room for fome bad actions of the enemy,
or his people; efpecially thofe, who of themfelves

have had no part in the occafion of the war. Now
every traitor certainly commits an action equally

fliameful and criminal.

XXI. 6. We muft therefore conclude with Gro-

tius, that we can never in confcience feduce, or fol-

licit the fubjects of an enemy to commit treafon,

becaufe that is pofitively and directly inducing them

to perpetrate a heinous crime, which otherwife would,

in all probability, have been very remote from their

thoughts.

XXII. 7 . It is quite another thing, when we only
take advantage of the occafion and the difpofitions

we find in a perfon, who has had no need to be fol-

licited to commit treafon. Here, I think, the infamy
of the perfidy does not fall on him who finds it

intirely formed in the heart of the traitor \ efpecially

if we confider, that, in this cafe between enemies*

the thing, with refpect to which we take advantage
of the bad difpofition of another, is of fuch a

nature, that we may innocently and lawfully do it

ourfelves.

XXIII. 8, Be that as it may, for the reafons above

alledged, we ought not to take advantage of a trea-

fon which offered itfelf, except in an extraordinary

cafe, and from a kind of neceffity. And though the

euftom
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cuftom of feveral nations has nothing obligatory iri

itfelf, yet as the people, with whom we are at vari-*

ance, look upon the very acceptance of a certain kind

of perfidy to be unlawful, as that of afTafilnating

one's prince or general, we are reafonably fuppofed
to comply with it by a tacit confent*

XXIV. 9 . Let us obferve, however, that the

law of nations allows fome difference between a fair

and legitimate enemy, and rebels, pirates, or high-

waymen. The moil religious princes make no dif*

ficulty to propofe even rewards to thofe who will

betray fuch perfons -, and the public odium of all,

which men of this (lamp lie under, is the caufe that

no body thinks the meafure hard, or blames the con-

dud of the prince in ufing every method to deftroy
them.

XXV. Laftly, it is permitted to kill an enemy
wherever we find him, except in a neutral country,
for violent means are not fuffered in a civil ifed fo-

ciety, where we ought to implore the affiftance of the

magiftrate. In the time of the fecond Punic war *,

feven Carthaginian galleys rode in a harbour belong-

ing to Syphax, who was then in peace both with the

Romans and Carthaginians, and Scipio came that wr

ay
with two galleys only. The Carthaginians imme-

diately prepared to attack the Roman galleys, which

they might eafily have taken before they had entered

the port 5 but being forced by a ftrong wind into the

harbour, before the Carthaginians had time to weigh

#
Livy, Jib. xxviii. cap. xvii. numb. 1 2, & feq.

anchor,
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anchor, they durft not attack them, becaufe it was ih

a neutral prince's haven.

XXVI. Here it may be proper to fay fomething

concerning prifoners of war. In former times, ic

was a curtbm alrftoft univerfally e&ablilhed, that

thofe who were made prifoners in a juft and folemn

wat, whether they had furrendered themfelves, or

been taken by main force, became (laves, the mo-

ment they were conducted into fome place dependent
on the conqueror. And this right was exercifed on

all perfons whatfoever, even en thofe who happened

unfortunately to be in the enemy's country, at the

time the war fuddenly broke out.

XXVII. Further, not only the prifoners them-

felveSi but their pofterity, were reduced to the fame

condition ; that is to fay, thofe born of a woman
after me had been made a (lave.

XXVIII. The effects of fuch a flavery had no

bounds ; every thing was permitted to a matter with

refpeel: to his (lave, he had the power of life and

death over him, and all that the (lave pofTeiTed, or

could afterwards acquire, belonged of fight to the

matter.

XXIX. There is fome probability, that the rea-

fon and end for which nations had eftablifhied this

cuftom of making (laves in war, was principally to

induce the captors to abftain from (laughter, from

a view of the advantages they reaped from their

flaves. Thus hiftorians obferve, that civil wars were

Vol, II. U .more
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more cruel than others, the general practice in that

cafe bring to put the prifoners to the fword, becaufe

they could not make flaves of them.

XXX. But Chriftian nations have generally agreed

among themfelves, to abolifh the cuftom of making
their prifoners yield perpetual fervice to the con-

queror. At prefcnt it is thought fufficient to keep
thofe that are taken in war, till their ranfom is paid,

the efuimation of which depends on the will of the

conqueror, unlefs there be a cartel, or agreement,

by which it is fixed.

CHAP. VII.

Of the rights of war over the goods of an enemy.

I. AS to the goods of an enemy, it is certain

-*--** that the itate of war permits us to carry

them off, to ravage, to fpoil, or even intirely to

deftroy them ; for as Cicero very well obferves,
* //

is not contrary to the law of nature^ to -plunder a per-

fan whom we may lawfully kill: and all thofe mif-

chiefs, which the law of nations allows us to do to

the enemy, by ravaging and wafting his lands and

goods, are called fpoil or plunder.

II. This right of fpoil, or plunder, extends in

general to all things belonging to the enemy , and

the law of nations, properly fo called, does not ex-

empt even facred things , that is, things confecrated
*

Cic. de Off. lib. iii. cap. vi.

either
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either to the true God, or to falfe deities, and de-

figned for the ufe of religion.

*

III. It is true, the practices and cuftoms of nations

do not agree in this refpect ; fome having per-

mitted the plunder of things facred and religious,

and others having looked upon it as a profana-

tion. But whatever the cuftoms of different peo-

ple may be, they can never conftkute the primi-
tive rule of right. In order, therefore, to be af-

fured of the right of war in regard to this article,

we muft have recourfe to the law of nature and na-

tions.

IV. I obferve then, that things facred are not in

themfelves different from thofe we call profane. The
former differ from the latter, only by the religious

ufe to which they were intended. But this applica-

tion or ufe does not inveft the things with the qua-

lity of holy and facred, as an intrinfic and indelible

character.

V. The things thus confecrated flill belong either

to the flate, or to the fovereign ; and there is no

reafon why the prince, who has devoted them to re-

ligious purpofes, may not afterwards apply them to

the ufes of life
-,

for they, as well as all other public

matters, are at his difpofal.

VI. It is therefore a grofs fuperftition to believe,

that by the contention, or deflination of thofe

things to the fervice of God, they change mailer,

and belong no more to men, but are entirely with-

U 2 drawn
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drawn from human commerce, and the property
of them is transferred to God. This is a dange-
rous fuperftition, owing to the ambition of the

clergy.

VII. We rhuft therefore confider facred things as

public goods, which belong to the ftate or fovereign.

All the liberty which the right of war gives over the

goods belonging to the flate, it alfo gives with re-

flect to things called facred. They may therefore be

fpoiled or wafted by the enemy, at lead fo far as is

hecelTary and conducive to the defign of the war \ a

limitation not at all peculiar to the plunder of facred

or religious things.

VIII. For, in general, it certainly is not lawful

to plunder for plunder's fake, but it is juft and in-

nocent only, when it bears fome relation to the defign

of the war-, that is,when an advantage directly accrues

from it to ourfelves, by appropriating thofe goods,
or at lead, when by ravaging and deftroying them,
we in fome meafure weaken the enemy. It would

be a madnefs, equally brutal and criminal, to do

evil to another without a profpect of procuring fome

good, either directly or indirectly, to ourfelves. It

very feldom happens, for inftance, that after the

taking of towns, there is any necefllty for ruining

temples, flatues, or other public or private flructures:

we fhould therefore generally fpare all thefe, as well

as the tombs and fepulchres.

IX. It may however be obferved, with rc-

fpecr. to things facred, that they who believe they

contain
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contain fomething divine, and inviolable, are really

in the wrong to meddle with them at all ; but this is

only, becaufe they would then act againft their con-

fcience. And here, by the way, we may take notice

of a reafon given to clear the Pagans of the imputa-
tion of facrilege, even when they pillaged the tem-

ples of the gods, whom they acknowledged as fuch ;

which is, they imagined that when a city was taken,

the guardian deities of that place quitted, at the fame

time, their temples and altars, efpecially after thofe

deities, with every thing elfe that was facred, had

been invited out with certain ceremonies. This is ex-

cellently defcribed by Cocceius, in his diflertation De
Evocations Sacrorum.

X. The learned Grotius furnifTies us with wife re-

flections on this fubject, to perfuade generals to be-

have with moderation in regard to plunder, from the

advantages which may accrue to themfelves from

fuch a conduct. And firft he fays,
u

by thefe means
** we take from the enemy one of the moft powerful
Ct

weapons, defpair. Befides, by fparing the ene-
u

my's country, we give room to believe that we
are pretty confident of victory : and clemency is

of itfelf proper to foften and engage the minds of

men. All which may be proved by feveral illuftri-

ous examples."

cc

cc

CC

XI. Befides the power which war gives to fpoil

and deftroy the goods of an enemy, it likewife con-

fers a right of acquiring, appropriating, and juftly

retaining the goods we have taken from him, till

the fum due to us is paid, including the expences
U 3 of
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of the war, in which his refufal of payment engaged
us , and whatever elfe we think neceffary to fecure

to ourfelves, by way of caution, from the enemy.

XII. By the law of nations, not only he that

makes war for a juft reafon, but alfo every man, in

a juft war, acquires a property in what he takes

from the enemy, and that without rule or meafure,

at lead as to the external effects, with which the

right of property is accompanied : that is to fay,

neutral nations ought to regard the two parties at

war, as lawful proprietors of what they can take

from each other by force of arms ; the ftate of neu-

trality not permitting them to efpoufe either fide,

or to treat either of the contending powers as an

ufurper, purfuant to the principles already efta-

blifhed.

XIII. This is generally true, as well with refpeft

to moveables as immoveables, fo long as they are in

the pofTeflion of him who has acquired them by the

right of war. But if from the hands of the conque-
ror they have pailed into the power of a third, there

is no reafon, if they are immoveables, why the an-

cient owner mould not try to recover them from that

third, who holds them of the enemy, by what title

foever , for he has as good a right againfl the new

pone/Tor, as againft the enemy himfelf.

XIV. I faid, // they are immoveables , for with

refpecl to moveable effects, as they may eafily be

transferred by commerce into the hands of the fub-

jects of a neutral ftate, often without their know-

ing



Politic Law.

ing that they were taken in war; the tranquillity of

nations, the good of commerce, and even the date

of neutrality, require that they fhould ever be re-

puted lawful prize, and the property of the perfon
of whom we hold them. But the cafe is otherwife

with refpect to immoveables, they are fuch in their

own nature , and thole to whom a Hate, which has

taken them from an enemy, would reilgn them,

cannot be ignorant of the manner in which it pontiles
them.

XV. Here a queftion arifes, when is it that

things are faid to be taken by the right of war, and

juftly deemed to belong to him who is in pofTeffion

of them ? Grotius anfwers as a civilian, that a man
is deemed to have taken moveable things by the

right of war, fo foon as they are fecured from the

purfuit of the enemy ; or when he has made him-

felf mafter of them in fuch a manner, that the firffc

owner has loft all probable hopes of recovering
them. Thus, fays he, at fea, fhips and other things
are not faid to be taken, till they are brought into

fome port or harbour belonging to us, or to fome

part of the fea where our fleet rides ; for it is only
then that the enemy begins to defpair of recovering
his property.

XVI. But, in my opinion, this manner of an-

fvvering the queftion is altogether arbitrary. I fee

no reafon why the prizes, taken from the enemy,
fhould not become our property fo foon as they
are taken. For when two natioTis are at war, both

of them have all the requifites for the acquifition

U 4 of
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of property, at the very moment they take a prize.

They have an intention to acquire a title of juft

property, namely, the right of war \ and they are

actually in poffeiTion of the thing. But if the

principle, which Grotius fuppofes, were to be al-

lowed, and the prizes taken from the enemy were

not deemed a lawful acquiiition, till they are trans-

ported to a place of fafety, it would follow, that

the booty which a fmall number of foldiers has

taken in war, may be retaken from them by a

ftxonger body of troops of the fame party, as

filll belonging to the enemy, if this flronger body
of troops has attacked the other before they had

conveyed their booty to a place of fafety.

XVII. The latter circumflance is therefore al-

together indifferent, with refpect to the prefent que-
flion. The greater or lefler difficulty the enemy

may find, in recovering what has been taken from

him, does not hinder the capture from actually

belonging to the conqueror. Every enemy, as fuch,

and fo long as he continues fuch, retains the will

to recover what the other has taken from him;
and his prefent inability only reduces him to the

necelTity of waiting for a more favourable oppor-

tunity, which he ftill feeks and defires. Hence,
with refpect to him, the thing ought no more

to be deemed taken, when in a place of fafety,

than when he is ftiil in a condition of purfuing
it. All that can be faid, is, that in the latter

cafe, the poffefiion of the conqueror is not fo

fec'ure as in the former. The truth is, this di-

stinction has been invented only to eftablifh the

rules
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rules of the right of poftliminy, or the manner

in which the iu ejects of the ftate, from whom

fomething has been taken in war, re-enter upon
their rights *,

rather than to determine the time of

the acquifition of things taken by one enemy from

another.

XVIII. This feems to be the determination of

the law of nature in regard to this point. Grotius

obferves alfo, that by the cuftoms eftablifhed in his

time, it is fufficient that the prize has been twenty-
four hours in the enemy's pofleflion, to account it

loft. Thuanus, in the year 1595, gives us an ex-

ample, that this cuftom was obferved alfo by land.

The town of Liere in Brabant having been taken

and retaken the fame day, the plunder was re-

turned to the inhabitants, becaufe it had not been

twenty-four hours in the hands of the enemy.
But this rule was afterwards changed, with re-

fpect to the United Provinces ; and in general

we may obferve, that every fovereign has a right

to eftablifh fuch rules, in regard to this point,

as he thinks proper, and to make what agreement
he pleafes with other powers. There have been

feveral made, at different times, between the Dutch

and Spaniards, the Portugueze and the northern

ftates.

XIX. Grotius applies thefe principles alfo to

lands ; they are not to be reputed loft fo foon as

they are feized on \ but for this effect they are to

be fo fecured with fortifications, that, without be-

ing forced, they cannot be repoffelTed by the htft

owner.
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owner. But to this cafe we may alio apply the re-

flections already made. A territory belongs to an

enemy as foon as he is m after of it, and fo long as

he continues in pofTeflion of it. The greater, or

lefTer precautions to fecure it, are nothing to the

purpofe.

XX. But be this as it may, it is to be obferved,

that during the whole time of the war, the right

we acquire over the things we have taken from the

enemy, is of force only with refpecl to a third dif-

interefted party ; for the enemy himfelf may retake

what he has loft, whenever he finds an opportunity,
till by a treaty of peace he has renounced all his

. pretenfions.

XXI. It is alfo certain, that in order to appro-

priate a thing by the right of war, it muft belong
to the enemy ; for things belonging to people who
are neither his fubjects, nor animated with the fame

fpirit as he againft us, cannot be taken by the right

of war, even though they are found in the enemy's

country. But if neutral ftrangers furnifh our ene-

my with any thing, and that with a defign to put
him into a condition of hurting us, they may be

looked upon as taking part with our foe, and their

effects may confequently be taken by the right of

war.

XXII. It is however to be obferved, that in du-

bious cafes it is always to be preiumed, that what

we find in the enemy's country, or in their (hips, is

deemed to belong to them 5 for befides that this

pie-
-
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prefumption is very natural, were the contrary maxim
to take place, it would lay a foundation for an infi-

nite number of frauds. But this prefumption,

however reafonable in itfelf, may be deftroyed by

contrary proofs.

XXIII. Neither do the fhips of friends become

lawful prizes, though fome of the enemy's effects are

found in them, unlefs it is done by the confent of

the owners ; who by that Hep feem to violate the

neutrality, or friendship, and give us a juft right to

treat them as an enemy.

XXIV. But in general we muft obferve, with re-

fpecl to all thefe queftions, that prudence ana good

policy require, that fovereigns mould come to fome

agreement among themfelves, in order to avoid

the difputes which may arife from thofe dirTcrent

cafes.

XXV. Let us alfo take notice of a confequence
of the principles here eftablifned ; which is, th t

when we have taken things from the enemy, of which

he bimfelf had ftripped another by :he right of war,

the former poiTeflbr cannot claim them.

XXVI. Another queftion is, hether things,

taken in a public and folemn \ ar, belong to

the (late, or to the individuals who are members

of it, or to thole who made rhe firfl feizure ?

I anfwer, that as the right rt war is lodged
in the fovereign alone, and undertaken by his

authority, every thing taken is originally and pri-

marily

-99
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marily acquired to him, whatever hands it fir ft falls

into. .

XXVII. However, as the war is burdenfome to

the fubjects, both equity and humanity require that

the fovereign mould make them partake of the ad-

vantages which may accrue from it. This may be

done, either by aligning to thofe who take the field

a certain pay from the public, or by fharing the

booty among them. As to foreign troops, the

prince is obliged to give them no more than their

pay ; what he allows them above that, is pure libe-

rality.

XXVIII. Grotius, who examines this queftion at

large, diftinguifh.es between acts of hoftility truly-

public, and private acts that are done upon the

occafion of a public war. By the latter, according
to him, private perfons acquire to themfelves prin-

cipally, and directly, what they take from the ene-

my ; whereas, by the former, every thing taken be-

longs to the whole body of the people, or to the

fovereign. But this qecifion has been juftly criti-

cifed. As all public war is made by the authority

of the people, or of their chief, it is from this

fource we muft originally derive whatever right indi-

viduals may have to things taken in war. In this

cafe there mud always be an exprefs or tacit confent

of the fovereign.

XXIX. It is alfo to be obferved, that in treating

this point Grotius has confounded different things.

The queftion does not relate to the law of nations,

3 properly
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properly fo called ; for in whatever manner that law

is underftood, and whatever it be founded on, it

ought to relate to the affairs in difpute between two

different ftates. Now whether the booty belongs
to the fovereign who makes war, or to the generals,

or to the foldiers, or to other perfons, that is nothing
to the enemy, nor to other ftates. If what is taken

be a good prize, it is of fmall confequence to tiie

enemy in whofe hands it remains. With regard to

neutral people, it is fufficient that fuch of them as

have purchafed, or any other way acquired a move-

able thing taken in war, cannot be molefled, or

profecuted upon that account. The truth is, the re-

gulations and cuftoms, relating to this fubject, are

not of public right , and their conformity, in many
countries, implies no more than a civil right, com-

mon to feveral nations feparately.

XXX. As for what in particular relates to the

acquifition of incorporeal things by the right of war,

it is to be obferved, that they do not become our

property, except we are in poneffion of the fubje<5l

in which they inhere. Now the fubjecls they inhere

in, are either things or perfons. We often annex,

for inflance, to certain lands, rivers, ports and towns,

particular rights, which always follow them, what-

ever poffeffors they come to ; or rather, thofe who

poffefs them, are thereby invefled with certain rights

over other things and perfons.

XXXI. The rights which belong directly and im-

mediately to perfons, regard either other perfons, or

only certain things. Thofe which are annexed to

perfons
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perfons over other perfons, are not obtained but

with the confent of the perfons themfelves , who are

fuppofed not to have given a power over them to

any man promifcuoufly, but to fome certain perfon.

Thus, for inflance, though a king happens to be

made prifoner of war, his enemies have not there-

Fore acquired his kingdom with him.

XXXII. But with refpecl to perfonal rights over

things, the bare feizure of the perfon of the enemy,
is not a fufHcient title to the property of all his ef->

feels, unlefs we really take pofieffion of thofe effects

at the fame time. This may be illuflrated by the ex-

ample given by Grotius and Puffendorf: Alexander

the Great having deftroyed the city of Thebes, made
a prefent to the Theffalians of an inftrument, in

which the latter acknowledged that they owed the

Thebans a hundred talents.

XXXIII. Thefe are the rights which war gives us

over the effects of the enemy. But Grotius pretends,
that the right by which we acquire things taken in

war, is fo proper and peculiar to a folemn war, de-

clared in form, that it has no force in others, as in

civil wars, &c. and that in the latter, in particular,

there is no change of property, but in virtue of the

ientence of a judge.

XXXIV. We may obferve, however, upon this

point, that in mod civil wars no common judge
i

(
; acknowledged. If the (late is monarchical, the

difpute turns either upon the fucceluon to the crown,

or upon a confiderable part of the date's pretend-
2 ing
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ing that the king has abufed his power, in a man-
ner which authorifes the fubject to take up arms

againft him.

XXXV. In the former cafe, the very nature of the

caufe, for which the war is undertaken, occafions

the two parties of the ftate to form, as it were,
two diftinct bodies, till they come to agree upon a

chief by fome treaty. Hence, with refpect to the

two parties which were at war, it is on fuch a treaty
that the right depends, which perfons may have to

that which has been taken on either fide \ and no-

thing hinders, but this right may be left on the fame

footing, and admitted to take place in the fame

manner, as in public wars between two dates always
diftincl.

XXXVI. As to other nations, who were not

concerned in the war, they have no more authority
to examine the validity of the acquifitions, than they
have to be judges of a war made between two diffe-

rent dates.

XXXVII. The other cafe, I mean an infurrection

of a considerable part of the ftate againfl the reign-

ing prince, can rarely happen, except when that

prince has given room for it, either by tyranny, or

by the violation of the fundamental laws of the

kingdom. Thus the government is then diflblved,

and the ftate is actually divided into two diftinct and

independent bodies ; fo that we are to form here the

fame judgment as in the former cafe.

XXXVIII. For.

33
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XXXVIIL For much ftronger reafons does this

take place in the civil wars of a republican fbate i

in which the war, immediately of itfelf, deftroys

the fovereignty, which fubfifts folely in the union

of its members.

XXXIX. Grotius feems to nave derived his ideas

on this fubjecl: from the Roman laws , for thefe

decreed, that prifoners taken in a civil war could

not be reduced to ilavery. This was, as Ulpian
the civilian *

remarks, becaufe they looked upon a

civil war not properly as a war, but as a civil dijfen-

Jion ; for, adds he, a real war is made between thofe

who are enemies, and animated with a hoftile fpirk,

which prompts them to endeavour the ruin of each

other's flate. Whereas, in a civil war, however

hurtful it often proves to the nation, the one party
wants to fave itfelf in one manner, and the other in

another. Thus they are not enemies, and every

perfon of the two parties remains always a citizen

of the flate fo divided.

XL. But all this is a fuppofition, or fiftion of

right, which does not hinder what I have been faying
from being true, and from taking place in general.

.And if, among the Romans, a perfon could not ap-

propriate to himfelf the prifoners taken in a civil

war, as real flaves, this was in virtue of a particular

law received among them, and not on account of

any defect of the conditions, or formalities, whichj

according to Grotius, are required by the law of na-

tions, in a public or folemn war.
* Lib. xxi. fedl. i. ff. de capt. &reverf.

XLI. Laflly,
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XLI. Laftly, as to the wars of robbers and pi-

rates, if they do not produce the effects above-men-

tioned, nor give to thofe pirates a right of appro-

priating what they have taken, it is becaufe they are

robbers, and enemies to mankind, and confequently

perfons whofe acts of violence are manifeftly unjuft,

which authorifes all nations to treat them as ene-

mies. Whereas, in other kinds of war, it is often

difficult to judge on which fide the right lies ; fo

that the difpute continues, and ought to continue,

undecided, with refpect to thofe who are uncon-

cerned in the war.

CHAP. VIII.

Of the right ofSovereignty acquired ever the con-

quered.

I. "QE SIDES the effects of war, hitherto men-
**-^

tioned, there remains one more, the mod

important of all, and which we mail here confider ; I

mean the right of fovereignty acquired over the con-

quered. We have already remarked, when explain-

ing the different ways of obtaining the fupreme power,
that in general it may be acquired either in a violent

manner, and by the right of conqueil, &c.

II. We muft however obferve, that war or con-

quer!:, confidered in itfelf, is not properly the caufe

of this acquifition -,
that is, it is not the immediate

origin of fovereignty. For the fupreme power is

founded on the tacit or exprefs confent of the peo-
Vol II. X pie,
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pic, without which the ftate of war ftiJI ftfbflfis %

for we cannot conceive how there can be an obli-

gation to obey a perfon, to whom v/e have pro*
mifed no fubjecnon. War then is, properly (peak-

ing, no more than the occafion of obtaining the fo-

vereignty ; as the conquered chufe rather to fubmit

to the viflor, than to expofe themfelves to total de-

flruction.

III. Befides, the acqaifttion of fovereignty by the

right of conquefl cannot, ftriclly fpeaking, pafs for

lawful, unlefs the war be juft in itfelf, and the

end propofed authorifes the conqueror to carry

things to fuch extremity, as to acquire the fupreme

power over the vanquifhed : that is to fay, either

our enemy muft have no other means of paying
what he owes us, and of indemnifying us for the

damages he has committed j or our own fafety

mull abfolutely oblige us to make him dependent
on us. In fuch circumflances, it is certain that

the refiftance of a vanquifhed enemy, authorifes

ns to pulh the a&s of hoftility againft him fo

far, as to reduce him entirely under our power 5

and we may, without injuftice, take advantage of

the fuperiority of our arms, to extort from him

the confent which he ought to give us of his own
accord.

IV. Thefe are the true principles on which fo-

vereignty, by the right of conquefl", is grounded.
Hence we may conclude, that if, upon this foun-

dation, we were to judge of the different acquisi-

tions of this nature, few of them would be found

well
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foil eftablifhed ; for it rarely happens, that the van-

iquifhed are reduced to fuch extremity, as. not to be

able to fatisfy the juft pretentions of the conqueror,

otherwife than by fubmitting themfelves to his do

minion.

u I

V. Let us however obferve, that the iritereft and

tranquillity of nations require, that we fhould mo-

derate the rigour of the principles above eftablifh-

cd. If he who has conftrained another, by the

fuperiority of his arms, to fubmit to his domi-

nion, had undertaken a war manifestly unjuft* or

if the pretext, on which it is founded, be vifibly

frivolous in the judgment of every reafonable per-

fon, I freely confefs that a fovereignty* acquired in

fuch circumftances, would be unjuft ; and I fee

no reafon, why the vanquilhed people fhould be

more obliged to keep fuch a treaty, than a man*
who had fallen into the hands of robbers, would be"

under an obligation to pay, at their demand, the

money he had promifed them for the ranfom of his

life and liberty.

VI. But if the conqueror had undertaken a war

for fome fpecious reafon, though perhaps at the bot-

tom not ftricUy juft, the common intereft of mart-

kind requires, that we mould obferve the engage-
ments we have entered into with him, though ex-

torted by a terror in itfelf unjuft ; fo long, at leaft, as

no new reafon fupervenes, which may lawfully exempt
us from keeping our promife. For as the law of

nature directs that focieties, as well as individuals,

ihould labour for their prefervation, it obliges us,

X2 for
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for this reafon, not indeed to confider the acts of

hoftility committed by an unjuft conqueror as pro-

perly juft, but to look upon the engagement of an

exprefs, or tacit treaty, as neverthelefs valid. So
that the vanquifhed cannot be releafed from obferv-

ing it, under the pretext of its being caufed by an

unjuft fear, as he might otherwife do, had he no

regard to the advantages accruing from it to man-
kind.

VIL Thefe confiderations will have dill a greater

weight, if we fuppofe that the conqueror, or his po-

flerity, peaceably enjoy the fovereignty which he
has acquired by right of conqueft

-

9 and befides,

that he govern the vanquifhed like a humane and

generous prince. In fuoh circumftances, a long
porTefllon, accompanied with an equitable govern-
ment, may legitimate a conqueft, in its beginning
and principle the moft unjuft.

VIII. There are modern civilians, who explain
the thing fomewhat differently. Thefe maintain,
that in a juft war the victor acquires a full right of

fovereignty over the vanquifhed, by the fingle title

of conqueft, independently of any convention ; and
even though the victor has otherwife obtained all

the fatisfaction, and indemnification, he could re-

quire.

IX. The principal argument thefe writers make
ufe of, is, that otherwife the conqueror could not
be certain of the peaceable poffeffion of what he has

taken, or forced the conquered to give him, for his

juft
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juft pretentions ; fince they might retake it from him,

by the fame right of war.

X. But this reafon proves only that the conque-

ror, who has taken poflefiion of the enemy's coun-

try, may command in it while he holds it, and not

refign it, till he has good fecurity that he fhall ob-

tain or porTefs, without hazard, what is neceffary

for the fatisfaclion and indemnity, which he has a

right to exact by force. But the end of a juft war

does not always demand, that the conqueror mould

acquire an abfolute and perpetual right of fove-

reignty over the conquered. It is only a favoura-

ble occafion of obtaining it ; and for that purpofe,

there mud always be an exprefs or tacit confent

of the vanquifhed. Otherwife, the ftate of war (till

fubfifting, the fovereignty of the conqueror has

no other title than that of force, and lafts no longer

than the vanquifhed are unable to throw off the

yoke.

XI. All that can be faid, is, that the neutral pow-

ers, purely becaufe they are fuch, may, and ought

to look upon the conqueror as the lawful pofTefTor of

the fovereignty, even though they fhould believe the

war unjufl on his fide.

XII. The fovereignty thus acquired by the right

of war, is generally of the abiblute kind. But

fometimes the vanquifhed enter into certain condi-

tions with the conqueror, which limit, in fome

meafure, the power he acquires over them. Be

this as it may, it is certain that no conqueft ever

X 3 authorifes
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authorifes a prince to govern a people tyrannically \

fince, as we have before fhewn, the moll abfolute

fovereignty gives no right to opprefs thofe who have

furrendered ; for even the very intention of govern-

ment, and the laws of nature, equally conipire to lay

the conqueror under an obligation, of governing thofe

whom he has fubdued, with moderation and equity.

to be ufed in the exercife of the fovereignty acquired

pver the vanquifhed , fuch, for inftance, was that

prudent moderation of the ancient Romans, whocon^

founded, in fome meafure, the vanquished with the

victors, by haftening to incorporate them with them-

felves, and to make them fharers of their liberty and

advantages. A piece of policy doubly falutary ;

which, at the fame time that it rendered the condi-

tion of the vanquifhed more agreeable, confiderably

flrengthened the power and empire of the Romans.,,.
iC What would our empire now have been/' fays Se-

neca,
"

if the vanquifhed had not been intermixed
*<* with the victors, by the effect of a found policy V*
* f

Romulus, our founder," fays Claudius in Tacitus,
44 was very wife with refpedt to mojt of the people he
* v

fubdued, by making thofe, who. were fyis enemies,
** the fame day citizens."

XIV. Another moderation in victory, confifts in

leaving to the conquered, either kings or people,
the fovereignty which they enjoyed, and not to

change the form of their government. Nq
better method can be taken to fecure a con-

^ueft
: and of this we have feveral examples in

ancienfc
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ancient hiflory, efpecially in that of the Ro-

3"

mans.

XV. But if the conqueror cannot, without dan-

ger to himfelf, grant all thefe advantages to the con*

quered ; yet things may be fo moderated, that fome

part of the fovereignty mail be left to them, or to

their kings. Even when we ftrip the vanquifhed

intirely of their independency, we may (till leave

them their own laws, cuftoms, and magiftrates, in

regard to their private and public affairs, of fmall

importance.
t

XVI. We muft not, above all things, deprive
the vanquifhed of the exercife of their religion, un-

lefs they happen to be convinced of the truth of

that which the conqueror profefTes. This complai-
fance is not only of itfelf very agreeable to the van-

quifhed, but the conqueror is abfolutely obliged to

it; and he cannot, without tyranny, opprefs them

in this article. Not that he ought not to try to

bring the vanquifhed to the true religion ; but he

fhould only ufe fuch means, as are proportioned to

the nature of the thing, and to the end he has in

view ; and fuch as have in themfelves nothing vio-

lent, or contrary to humanity.

XVII. Let us obferve, laftly, that not only hu-

manity, but prudence alfo, and even the intereft of

the victor, require that what we have been faying,

with refpect to a vanquifhed people, fhould be flriclly

practifed.
It is an important maxim in politics, that

it is more difficult to keep, than to conquer pro-

X 4 vinces.
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vinces. Conquefts demand no more than force,

but juftice muft preferve them. Thefe are the prin-

cipal things to be obferved, in refpect to the diffe-

rent effects of war, and to the mod efTential que-
ftions relative to that fubject. But as we have already-

had occafion to make mention of the article of neu-

trality, it will not be improper to fay fomething more

particular about it.

Of Neutrality.

I. There is a general, and a particular neutrality.

The general is, when without being allied to either

of the two enemies at war, we are difpofed to render

to each the good offices which every nation is natu-

rally obliged to perform to other flates.

II. The particular neutrality is, when we are par-

ticularly engaged to be neuter by fome compact,
either tacit or exprefs.

III. The latter fpecies of neutrality is either full

and intire, when we behave alike towards both

parties , or limited, as when we favour one fide

more than the other.

IV. We cannot lawfully conftrain any perfon
to enter into a particular neutrality ; becaufe every
one is at liberty to make, or not make, particular

treaties, or alliances ; or at lead, they are not bound

to do it but by virtue of an imperfect obligation.

But he, who has undertaken a juft war, may oblige
other
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other nations to obferve an exact and general neutra-

lity ; that is to fay, not to favour his enemy more

than himfelf.

V. We fhall give here an abftract, as it were, of

the duties of neutral nations. They are obliged

equally to put in practice, towards both parties at

war, the laws of nature, as well abfolute as condi-

tional, whether thefe impofe a perfect, or only an

imperfect obligation.

VI. If they do the one any office of humanity,

they ought not to refufe the like to the other, unlcfs

there be fome manifeit reafon which engages them

to do fomething in favour of the one, which the

ether had otherwife no right to demand.

VII. But they are not obliged to do offices of

humanity to one party, when they expofe themfelves

to great danger, by refufing them to the other, who

has as good a right to demand them.

VIII. They ought not to furnifh either party with

things which ferve to exercife acts of hoftility, unlefs

they are authorifed to do it by fome particular engage-
ment ; and in regard to thofe which are of no ufe in

war, if they fupply one fide with them, they mud
alfo the other.

IX. They ought to ufe all their endeavours to

bring matters to an accommodation, that the injured

party may obtain fatisfaction, and the war be brought
to a fpeedy conclufion.

X. But
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X. But if they be under any particular engage-*

ment, they fhould punctually fulfill it.

XL On the other fide, thofe who are at war

muft exactly obfcrve, towards neutral nations, the

laws of fociability, and not exercife any act of ho-

ftility again ft them, nor fuffer their country to be

plundered.

XII. They may however, in cafe of neceflity,

take poficfiion of a place fituated in a neutral coun-

try ; provided, that as foon as the danger is over,

they reftore it to the right owner, and make him fa-

tisfaction for the damages he has received.

"

C H A P. IX.

Of public treaties in general.

I. ^pHE fubject of public treaties conftitutes a

confiderable part of the Jaw of nations, and

deferves to have its principles and rules explained
with fome exactnefs. By public treaties, we mean
fuch agreements as can be made only by public au-

thority, or thole which fovereigns, confidered as

fuch, make with each other, concerning things which

directly concern the welfare of the (late. This is what

diflinguifhes thefe agreements, not only from thofe

which individuals make with each other, but alfo

from the contracts of kings, in regard to their pri-

vate affairs.

II. What
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II. What we have before obferved, concerning the

neceffity of introducing conventions betwixt private

men, and the advantages arifing from them, may be

applied to nations and different dates. Nations may,

by means of treaties, unite themfelves more particu-

larly into a fociety, which mall reciprocally afTure

them of feafonable afiiftance, either for the neceffaries

and conveniencies of life, or to provide for their

greater fecurity upon the breaking out of a war-

Ill. As this is the cafe, fovereigns are no lefs ob-

liged, than individuals, inviolably to keep their

word, and be faithful to their engagements. The
law of nations renders this an indifpenfable duty ;

for it is evident, that were it otherwife, not only

public treaties would be ufelefs to ftates, but more-

over, that the violation of thefe would throw them

into a (late of diffidence and continual war ; that

is to fay, into the mod terrible fituation. The ob-

ligation therefore of fovereigns, in this refpect, is

fo much the ftronger, as the violation of this duty
has more dangerous confequences, which intereft

the public felicity. The fanctity of an oath, which

generally accompanies folemn treaties, is an addi-

tional motive to engage princes to obferve them

with the utmoft fidelity , and certainly nothing is

more fhameful for fovereigns, who fo rigoroufly

punifh fuch of their fubjects as fail in their engage-

ments, than to fport with treaties and public faith,

and to look upon thefe only as the means of deceiv-

ing each other.
cTbe royal vjord ought therefore to be inviolable, and

facred. But there is reafon to apprehend, that if

princes

3*5
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princes are not more attentive to this point, this ex-

preiTion
will foon degenerate into an oppofite fenfe,

in the fame manner as formerly Carthaginian faith
*

was taken for perfidy.

IV. We mud likewife obferve, that the feveral

principles already eftablifhed concerning the validity

of conventions in general, agree to public treaties,

, as well as to the contracts of individuals. In both,

therefore, there mud be a ferious confent, pro-

perly declared, and exempt from error, fraud, and

violence,

V. If treaties, made in thofe circumftances, be

obligatory between the refpective ftates or fove-

reigns, they are alfo binding, with regard to

the fubjects of each prince in particular. They

oblige, as compacts between the contracting pow-
ers ; but they have the force of laws, with re-

fpecl to the fubjects confidered as fuch , for it is

evident that two fovereigns, who conclude a treaty,

lay their fubje&s thereby under an obligation of do-

ing nothing contrary to it.

VI. There are feveral diftin&ions of public trea-

ties , and i. fome turn fimply on things, to which

we were before obliged by the law of nature-, and

others fuperadd fome particulars
to the duties of na-

tural law.

VII. Under the former head we may rank all

thofe treaties, by which we are purely and fimply en-

* Punica fides.

gaged
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gaged to do no injury to others, but, on the con-

trary, to perform all the duties of humanity to-

wards them. Among civilifed nations, who profefs

to follow the laws of nature, fuch treaties are not

necefiary. Duty alone is fufficient, without a for-

mal engagement. But among the ancients, thefe

treaties were thought expedient, the common opi-

nion being, that they were obliged to obferve the

laws of humanity only to fellow-fubj ecfc, and that

they might confider all Grangers as foes, and treat

them as fuch, unlefs they had entered into fomc

engagement to the contrary : and of this we have

many instances in hiflory. The profemon of free-

booter, or pirate, was no way fhameful among fe-

veral nations ; and the word hojiis, which the Ro-

mans ufed to exprefs an enemy, originally fignified

no more than a ftranger.

VIII. Under the fecond kind I comprehend all

thofe compacts, by which two nations enter into

fome new, or more particular obligation ; as when

they formally engage to things to which they were

not bound, but in virtue of an imperfect obliga-

tion, or even to which they were no ways before

obliged.

IX. 2 . Treaties, by which we engage to fome-

thing more than v;hat we were obliged to, in vir-

tue of the law of nature, are alfo of two kinds ;

fome equal, others unequal.

3 . Both are made either in time of war, or in

full peace,

X. Equal
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X. Equal treaties, are thofe contracted with in

entire equality on both fides , that is to fay, when
not only the engagements and promifes are equal
on both fides, either purely and fimply, or in pro-

portion to the ftrength of each contracting party ;

but alfo, when they engage on the fame footing; fo

that neither of the parties is in any refpeet inferior

to the other.

XI. Thefe treaties are made, either with a view

to commerce^ or to confederacy in war, or, in fhort,

to any other matter. With refpecl: to commerce*
for example, by ftipulating that the fubjects, on

either fide, (hall be free from all cuftom or toll, or

that no more (hall be demanded of them, than

of the natives of the country, &c. Equal treaties,

or leagues relating to war, are, when we ftipulate^

for example, that each fhall furnifh the other an

equal number of troops, fhips, and other things ;

and this in all kinds of war, defenfive as well as

offenfive, or in defenfive only, &c. Laftly, treaties

of equality may alfo turn upon any other matter ;

as when it is agreed, that one fhall have no forts

on the Other's frontiers , that one fhall not grant

protection to the other's fubjects, in fome criminal

cafes, but order them to be feized and fent back 3

that one (hall not give the other's enemies paffage

through his country, and the like.

XII. What we have been faying, fufrkiently (hews

the meaning of unequal treaties. And thefe are,

when the promifes are either unequal, or fuch as lay

harder conditions on one of the parties, than on the

4 other.
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other. The inequality of the things ftipuiated, is

fometimes on the fide of the moil powerful confede-

rate, as when he promifes his affiftance to the other,

without requiring the like ; and fometimes on the

fide of the inferior confederate, as when he engages
to do more for the ftronger, than the latter pro-
mifes in return.

XIII. All the conditions of unequal treaties are

not of the fame nature j fome there are, which though
burdenfome to the inferior ally, yet leave the fove-

reignty entire
-, others, on the contrary, include a

diminution of the independance, and fovereignty of

the inferior ally.

Thus, in the treaties between the Romans and the

Carthaginians, at the end of the fecond Punic war>

it was ftipuiated, that the Carthaginians fhould not

begin any war, without the confent of the Roman

people ; an article which evidently diminifned the

fovereignty of Carthage, and made her dependent
on Rome.

But the fovereignty of the inferior ally continues

entire, though he engages, for example, to pay the

Other's army, to defray the expences of the war, to

difmantle fome towns, to give hoftages, to look

upon all thofe as friends or enemies, who are friends

Or enemies to the other, to have no forts, or flrong
holds in certain parts, to avoid failing in particular

feas, to acknowledge the pre-eminence of the other,

and, upon occafion, to fhew reverence and honour

to his power and majeity, &c.

XIV. However
s though thefe* and other fimilar

coa-
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conditions, do not diminifh the fovereignty, it is

certain that fuch treaties of inequality are often of

fo delicate a nature, as to require the greatefl cir-

cumfpection ; and that if the prince, who is fupe-
rior to the other in dignity, furpafTes him alfo con-

fiderably in ftrength and power, it is to be feared

that the former will gradually acquire an abfolute

fovereignty over him, efpecially if the confederacy
be perpetual.

XV. 4. Public treaties are alfo divided into real

and perfonaL The latter are thofe made with a

prince, purely in regard to his perfon, and expire
with him. The former are fuch, as are made rather

with the whole body of the Hate, than with the

king or government, and which confequently out-

live thofe who made them, and oblige their fuc-

ceflbrs.

XVI. To know which of thefe two claffes every

treaty belongs to, the following rules may be laid

down.

i. We mufl firfl attend to the form and phrafe
of the treaty, to its claufes, and the views propofed

by the contracting parties. Utrum autem in rem, an

in perfonam faffum eft, non minus ex verbis, quam ex

mente convenientium aflimandum eft *. Thus, if there

be an exprefs claufe, mentioning that the treaty is per-

petual, or for a certain number of years, or for the

good of the ftate, or with the king for him and his fuc-

ceffors, we may conclude that the treaty is real.

*
Leg. vii. viii. ff, de Paftis,

2. Every
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i Every treaty made with a republic, is in Its

Own nature real, becaufe the fubject, with whom we

contract it, is a thing permanent.

3 . Though the government mould happen to be

changed from a republic into a monarchy, the treaty

is ftill in force, becaufe the body is (till the fame, and

has only another chief.

4 . We mud however make an exception here,

which is, when it appears that the prefervation of

the republican government was the true caufe of the

treaty ; as when two republics enter into an alliance,

by which they agree to aflift one another, againft

fuch as {hall endeavour by force to alter their confti-

tution, and deprive them tff their liberties.

5 . In cafe of doubt, every public treaty made

with a king ought to be deemed real, becaufe, in

dubious cafes, the king is fuppofed to act as chiefs

and for the good of the itate.

6. Hence it follows, that as after the change of

a democracy into a monarchy, the treaty is ftill in

force, in regard to the new fovereign , fo if the go-

vernment, from a monarchy, becomes a republic, the

treaty made with the king does not expire, unlefs it

was manifeftly perfonal.

7 . Every treaty of peace is real in its own na-

ture, and ought to be kept by the fucceflbr ; for fo

foon as the conditions of the treaty have been punctu-

ally fulfilled, the peace effectually effaces the injuries

which excited the war, and reftores the nations to

their natural fituation.

8. If one of the confederates has fulfilled what

the treaty obliged him to, and the other mould die

before he performs the engagements on his part,
the

Vol, IL Y fucCeffor
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fbcceiTor of the deceafed king is obliged either intire-

]y to indemnify the other party for what he has

performed, or to fulfill his predecerTor's engage-
ment.

9 . But if nothing is executed on either part, or

the performances on both fides are equal, then if

the treaty tends directly to the perfonal advantage
of the king, or his family, it is evident, that fo focn

as he dies, or his family is extinct, the treaty mull

alfo expire.

io. Laftly, we mud obferve that it is grown in-

to a cuftom for fucceffors to renew, at lead in ge-
neral terms, even the treaties manifeftly acknow-

ledged for real, that they may be the more flrongly
bound to obferve them, and may not think them*

felves difpenfed from that obligation, under a pre-
text that they have different ideas concerning the

interefls of the ftate, from thofe of their predecef-
fors.

XVII. Concerning treaties, or alliances, it is often

difputed, whether they may be lawfully made with

thofe who do not profefs the true religion ? I an-

fwer, that by the law of nature there is no difficulty
in this point. The right of making alliances is

common to all men, and has nothing oppofite to

the principles of true religion ; which is fo far from

condemning prudence and humanity, that it ftrongly
recommends both *.

XVIII. To judge rightly of the caufes v/hich put

* See Giotius on war a;id peace, book ii. chap. xv. 8, g,
IC, II, 12.

an
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an end to public treaties, we mud carefully attend

to the rule of conventions in general.

i. A treaty, concluded for a certain time, ex-

pires
at the end of the term agreed on.

2. When a treaty is once expired, it muft not

be fuppofed to be tacitly renewed j for a new obli-

gation is not eafily prefumed.

3 . And therefore, if after the treaty expires,
fome acts are continued, which feem conformable to

the terms of the preceding alliance, they ought ra-

ther to be looked upon as fimple marks of friend-

fhip and benevolence, than as a tacit renovation of

the treaty.

4*. We muft however make this exception, un-

lefs fuch acts intervene, as can bear no other con-

duction, than that of a tacit renovation of the pre-

ceding compact. Thus, for example, if one ally

has engaged to pay another a certain fum annually,
and after the expiration of the term of the alliance,

the fame fum be paid the following year, the alli-

ance is tacitly renewed for that year.
/

5 . It is in the nature of all compacts in ge-

neral, that when one of the parties violates the en-

gagements into which he had entered by treaty, the

other is freed, and may refufe to Hand to the agree-
ment ; for generally each article of the treaty has

the force of a condition, the want of which renders

it void.

6. This is generally the cafe, that is to fay, when
there is no agreement ptherwife ; for fometimes this

claufe is inferted, that the violation of any fingle

article of the treaty fhall not break it intireiy, to

the end that neither party fhould fly from their en-

Y 2 gage-
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gagements for every (light offence. But he who, by
the action of another, fuffers any damage, ought to

be indemnified in fome fhape or another.

XIX. None but the fovereign can make alliances

and treaties, either by himfelf, or by his miniflers.

Treaties concluded by miniflers, oblige the fove-

reign and the flate, only when the miniflers have

been duly authorifed to make them, and have done

nothing contrary to their orders and inllrucYions.

And here it may be obferved, that among the Ro-

mans the word fadus, a public compaft, or folemn

agreement^ fignified a treaty made by order of the

fovereign power, or that had been afterwards rati-

fied j but when public perfons, or miniflers of flate,

had promifed fomething relating to the fovereign

power, without advice and command from it, this

was called fponfio^ or a fimple promife and en-

gagement.

XX. In general it is certain, that when miniflers,

without the order of their fovereign, conclude a

treaty concerning public affairs, the latter is not

obliged to fland to it ; and the minifler, who has

entered into the negotiation without inflructions,

may be punifhed according to the exigency of the

cafe. However, there may be circumftances in

which a prince is obliged, either by the rules of pru-

dence, or even thofe of jullice and equity, to ratify

a treaty, though concluded without his orders.

XXI. When a fovereign is informed of a treaty,

made by one of his miniflers without his orders,

4 his
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his Jilence alone does not imply a ratification, unlefs

it be accompanied with fome act, or other circum-

fiance, which cannot well bear another explication.

And much more, if the agreement was made upon
condition of its being ratified by the fovereign, it

is of no force till he has ratified it in a formal

manner.

CHAR X.

Of compacts made with an enemy.

I. AMONG public compacts, thofe which fup-
^*-

pofe a ftate of war, and are made with an

enemy, deferve particular attention. Of thefe there

are two kinds , fome which do not put an end to

the war, but only moderate or fufpend the acts of

hoflility \ and others, which end the war intirely.

But before we confider thefe compacts in parti-

cular, let us inquire into the validity of them in

general.

Whether we ought to keep ourfaith given to an enemy ?

II. This queftion is certainly one of the moil

curious and important belonging to the law of

nations. Grotius and PufTendorf are not agreed
in this point. The former maintains, that all

compacts made with an enemy ought to be kept
with an inviolable fidelity. But PufFendorf is fome-

what dubious with refpect to thofe compacts, which

leave us in a (late of war,without a defipn to remove it.

Let us therefore endeavour to eflablifh fome princi-

Y3 pies,

*
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pies, by means of which we may determine with re-

ipect to theie two opinions.

III. I obferve, i. That though war of itfelf de-

flroys the ftate of fociety between two nations, we
muft not thence conclude that it is fubjected to no

law, and that all right and obligation are abfolutely
at an end between enemies.

2 . On the contrary, every body grants that there

is a right of war, obligatory of itfelf, between ene-

mies, and which they cannot violate, without being
defective in their duty. .

This is what we have

proved before, by mewing that there are juft and

unjuft wars ; and that even in the jufteft, it is not

allowable to puih acts of hoftility to the utmoft ex-

tremity, but that we ought to keep within certain

bounds ; and coniequently, that there are things un-

juft and unlawful, even with refpect to an enemy.
Since therefore war does not, of itfelf, fubvert ail

the laws of fociety, we cannot from this alone con-

clude, that becaufe two nations are at war with each

other, they are difpenfed from keeping their word,

and from fulfilling the engagements they have made
with each other, during the courfe of the war.

3 . As war is in itfelf a very great evil, it is the

common intereft of nations, not to deprive them-

felves voluntarily of the means which prudence fug-

gefls to moderate the rigour, and to fufpend the

effects of it. On the contrary, it is their duty to

endeavour to procure fuch means, and to make ufe

of them upon occafion , fo far at lean:, as the at-

tainment of the lawful end of war will permit. Now
there is nothing but -public faith that can procure,

to
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to the parties engaged in war, the liberty to take

breath
-, nothing but this can fecure to towns, that

have furrendered, the feveral rights which they have

referved by capitulation. What advantage would a

nation gain, or rather, what is it they would not

lofe, if they were to have no regard to their faith

given to an enemy, and if they looked upon com-

pacts, made in fuch c i reum (lances, only as the means

of circumventing one another ? Surely it is not to

be fuppofed, that the law of nature approves of

maxims fo manifeftly oppofite to the common good
of mankind. Befides, we ought never to wage war,

merely for the fake of it, but only through neceflity,

in order to obtain a juft and reafonable fatisfaction,

and a folid peace ; from whence it evidently follows,

that the right of war between enemies cannot extend

fo far, as to render hoftilities perpetual, and to create

an invincible obftacle to the re-eftablifhment of the

public tranquillity.

4. And yet this would certainly be the confe-

quence, if the law of nature did not lay us under

an indifpenfable obligation of performing whatever

agreement we have voluntarily made with the enemy

during the war , whether thefe agreements tend only

to fufpend, or moderate acts of hoftility, or whether

they are defigned to make them ceafe intirely, and

to re-eftablifh peace.

For, in fhort, there are only two ways of obtain-

ing peace. The firft is> the total and entire de-

struction of our enemy ; and the fecond is, the en-

tering into articles of treaty with him. If therefore

treaties and compacts, made between enemies, were

not in themfelves facred and inviolable, there would

Y 4 be



328 The Principles of
be no other means of procuring a folid peace, than

carrying on the war to the utmofl extremity, and

to the total ruin of our enemies. But who does

not fee that a principle, which tends to the de-

ftruction of mankind, is directly contrary to the

law of nature and nations, whofe principal end is

the prefervation and happinefs of human fociety ?

5 . There is no diftinction, in this refpect, be-

tween the different treaties that we may enter into

with an enemy ; for the obligation which the laws

of nature lay upon us, to obferve them inviolably,

relates as well to thofe which do not put an end

to the war, as to thofe which tend to re-eftablifh

peace. There is no medium, and we muft lay it

down as a general rule, that all compacts with an

enemy are obligatory, or that none of them are really

fuch.

And, indeed, if it were lawful, for inftance, to

break a folemn truce, and to detain, without any
reafon for it, people, to whom we had given pafs-

ports, &c. what harm would there be in circum-

venting an enemy, under a- pretext of treating of

peace ? When we enter into a negotiation of this

kinds we are ftill enemies , and it is properly but

a kind of truce, which we agree to, in order to fee

if there be any means of coming to an accommo-

dation. If the negotiations prove unfuccefsful, it is

not then a new war which we begin, fince the diffe-

rences, that occaQoned our taking up arms, are not

yet adjufted ; we only continue the acts of hoflility

which had been fufpended for fome time : fo that

we could no more rely on the enemy's fincerity, with

reflect to compacts which tend to re-eftablifh peace,

than
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than to thofe whofe end is only to fufpend, ou mo-

derate acts of hoftility. Thus diftrufts would be

continual, wars eternal, and a folid peace unattain-

able.

6. The more frequent unneceffary wars are be-

come, through the avarice and ambition of fove-

reigns, the more a fteady adherence to the principles,

here eftablimed, is indifpenfably neceffary for the in-

terefl of .mankind. Cicero therefore juftly affirms,

that there is a right of war, which ought to be ob-

ferved between the contending parties, and that the

enemy retains certain rights, notwithstanding the

329

war *.

Nor is it fufficient to fay, as Puffendorf does, that

it is a cuilom which, among others, has obtained

among civilized nations, out of particular refpect to

military bravery, that all compacts made with an

enemy ought to be looked upon as valid. He mould

alfo have added, that this is an indifpenfable duty,
that juflice requires it, that it is not in the power of

nations to eftablifh things on another footing, and

that they cannot juftly deviate from the rules which

the law of nature prefcribes, in this cafe, for their

common advantage.

IV. It will not be difficult, by means of the prin-

ciples here eftablifhed, to anfwer the arguments by
which Puffendorf pretends to fhew, that all corn-

pads made with an enemy, are not of themfelves

obligatory. We fhall be content with obferving,

1. that thofe arguments prove nothing, becaufe

*
Eft etiam jus bellicum ; fidefjue jurisjurandi fate cum hofte

jfer-vanda* Off. lib, iv. cap. 29,

they
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they prove too much, &c. and 2. all that can be

concluded from- them is, that we ought to act pru-

dently, and take proper precautions before we pals

our word, or enter into any engagement with an

enemy ; becaufe mankind are apt to break their

promifes for their own intereft, efpecially when they

have to deal with people whom they hate, or by
whom they are hated.

V. But it will be faid, is it not a principle of the

law of nature, that all conventions and treaties, ex-

torted by injuftice and violence, are void of them-

felves , and confequently, that he who has been

forced to make them againfl his will, may lawfully

break his word, if he thinks he can do it with fafety t

Violence and force are the characteristics of war ,

and it is generally the conqueror that obliges the

vanquished to treat with him, and by the fuperiority

of his arms, conftrains them to accept the conditions

he propofes to them, whether the war he has under-

taken be juft or not. How then is it pofTible, that

the law of nature and nations mould declare treaties,

made in thofe circumflances, to be facred and in-

violable ?

I anfwer, that however true the principle on which

this objection is founded, may be in itfelf, yet we

cannot apply it, in all its extent, to the prefent

queflion.

The common intereft of mankind requires, that

we mould make fome difference between promifes

extorted by fear, among private perfons, and thofe

to which a fovereign prince or people is conflrained,

by the fuperiority of the arms of a conqueror, whofe

pre-
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pretenfions were unjuft. The law of nations then

makes an exception here to the general rule of the law

of nature, which difannuls conventions extorted by

unjuft fear; or, in other words, the law of nations

holds for juft on both fides, that dread or apprehen-

fion which induces enemies to treat with each other,

during the courfe of a war
-,

for otherwife, there

would be no method, either of moderating its fury,

or of putting a final period to it, as we have already

demonftrated.

VI. But that nothing may be omitted, relating

to this queftion, we fhall add fomething for the fur-

ther illuftration of what we have been faying.

Firft then, it is neceffary, I think, to diftinguifh

here, whether he, who by the fupsriority of his arms

has compelled his enemy to treat with him, had un-

dertaken the war without reafon
*,
or whether he could

alledge fome fpecious pretext for it. If the conqueror

had undertaken the war for fome plaufible reafon,

though perhaps unjuft at bottom, then it is certainly

the intereft of mankind, that the law of nations ihould

make us regard the treaties, concluded in fuch cir-

cumftances, as valid and obligatory , fo that the con-

quered cannot refufe to obferve them, under a pre-

text that they were extorted by an unjuft fear.

But if we fuppofe that the war was undertaken

without reafon, or if the motive alledged be ma-

nifeftly frivolous, or unjuft, as Alexander's going to

fubdue remote nations, who had never heard of him,

&c. As fuch a war is a downright robbery, I con-

fefs I do not think the vanquifhed more obliged to

obferve the treaty to which they were compelled,
than
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than a man, fallen into the hands of thieves, is bound

to pay a fum of money, which he had promifed

them, as a ranfom for his life or liberty.

VII. We muit alfo add, as a very necefTary re-

mark, that even fuppofing the war was undertaken

for feme apparent and reasonable caufe, if the treaty,

which the conqueror impofes on the vanquifhed, in-

cludes iome condition manifestly barbarous, and in-

tirely contrary to humanity \ we cannot, in thofe

circumftances, deny the vanquifhed a right of re-

ceding from their engagement, and of beginning
the war afrefh, in order to free themfelves, if they

can, from the hard and inhuman conditions to

which they were fubjected, by the abufe their enemy
made of his victory, contrary to the laws of huma-

nity. The jufteft war does not authorife the con-

queror to keep no meafures, or to ufe all liberties

with refpedt to the vanquifhed \ and he cannot rea-

fonably complain of the breaking of a treaty, the

conditions of which are both unjufl in themfelves,

and full of barbarity and cruelty.

VIII. The Roman hiftory furnifhes us with an

example to this purpofe, which deferves our notice.

The Privernates had been feveral times fubdued

by the Romans, and as often revolted ; but their

city was at lad retaken by the conful Plautius. In

thefe diftreiTed circumftances, they fent ambafTadors

to Rome to fue for peace. Upon a fenator's afking

them what punifTiment they thought they deferved ,

one of them anfwered, That which is due to men who

think themfelves worthy of liberty. Then the conful

afked
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alked them, whether there was any room to hope,
that they would obferve the peace, if their faults were

pardoned ?
" The peace fhall be perpetual between

"
us, replied the ambafTador, and we fhall faith-

"
fully obferve it, if the conditions you lay upon

<e us are juft and reafonable ; but if they are hard
" and difhonourable, the peace will not be of long
"

continuance, and we fhall very foon break it."

Though fome of the fenators were offended at this

anfwer, yet moft of thern approved of it, and faid

that it was worthy of a man, and of a man who was

born free : acknowledging therefore the rights of

human nature, they cried out, that thofe alone de-

fended to be citizens of Rome, who efieemed nothing
in comparifon of liberty. Thus the very perfons,

who were at firft threatened with punifhment, were

admitted to the privilege of citizens, and obtained

the conditions they wanted -,
and the generous refufal

of the Privernates to comply with the terms of a

difhonourable treaty, gained them the honour of be-

ing incorporated into a flate, which at that time

could boaft of the braveft, and mofl virtuous fub-

jects in the univerfe *.

Let us therefore conclude, that a due medium is

to be obferved, that we ought inviolably to obferve

treaties made with an enemy, and that no exception

of an unjuft fear fhould authorife us to break our

promife, unlefs the war was a downright robbery, or

the conditions impofed on us were highly unjuft,

and full of barbarity and cruelty.

IX, There is ftill another cafe, in which we may
*

Livy, lib viii. cap. xx, xxi.

avoid
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avoid the crime of perfidioufnefs, and yet not per-

form what we have promifed to an enemy ; which

is, when a certain condition, fuppofed to be the ba-

fis of the engagement, is wanting. This is a con-

fequence of the very nature of compacts j by this

principle, the infidelity of one of the contracting

parties fets the other at liberty : for according to the

common rule, all the articles of the fame agreement
are included one in the other, in the manner of

a condition, as if a perfon were exprefsly to fay,

/ will do fuch or fuch a thing, provided you do fo

cr Jo *.

CHAP. XL

Of compacts with an enemy ,
which do not put an

end to the war.

I. A MONG thofe compacts which leave us
-** in a Hate of war, one of the principal is

a truce.

A truce is an agreement, by which we engage to

forbear all acts of hoftility for fome time, the war

ftill continuing.

II. A truce is not therefore a peace, for the war

continues. But if we agree, for inftance, to certain

contributions during the war, as thefe are granted

only to prevent acts of hoftility, they ought to ceafe

during the truce \ fmce, at that time, fuch acts are

not lawful. And, on the contrary, if it be agreed

* See above.

that
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that any particular thing is to take place in time of

peace, the time of truce is not included.

III. As every truce leaves us in a (late of war, it

follows, that after the term is expired, there is no

neceffity that war fhould be declared again ; becaufe

we do not commence a new war, but only continue

that in which we were already engaged.

IV. This principle, that the war renewed after a

truce is not a new war, may be applied to feveral

other cafes. In a treaty of peace, concluded between

the bifhop of Trent and the Venetians, it was agreed,
that each party fhould be 'put in poffeffion of what they

enjoyed before the laft war.

In the beginning of this war the bifhop had taken

a caftle from the Venetians, which they afterwards

retook. The bifhop refufed to give it up, under a

pretext that it had been retaken after feveral truces,

which had been made during the courfe of that war.

The difpute was evidently to be decided in favour of

the Venetians.

V. There are truces of feveral kinds.

i. Sometimes, during the truce, the armies on both

(ides are in the field, and in motion ; and thefe are ge-

nerally limited to a few days. At other times the parties

lay down their arms, and retire to their own countries;

and in this cafe the truces are of longer duration.

2. There is a general truce for ail the territories

and dominions of both parties , and a particular truce

reftrained to particular places \ as for example, by

fca, and not by land, &c.

2 3. Laftly;

335
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3 . Laflly, there is an abfolute, indeterminate,

and c^neral truce, and a truce limited and deter-

mined to certain things ; for example, to bury the

dead, or if a befieged town has obtained a truce,

only to be flickered from certain attacks, or from

particular ads of hoflility, fuch as ravaging the

country.

VI. We mufl alfo obferve, that, flrictly fpeaking,
a truce can be made only by exprefs agreement ; and

that it is very difficult to eilablifh a treaty of this kind

on the footing of a tacit convention, unlefs the facts

are fuch in themfelves, and in their circumflances,

that they can be referred to no other principle, than

to a fincere defign of fufpending acts of hoflility for

a time.

Thus, though for a time we abflain from acts of

hoflility, the enemy cannot from'that alone conclude,

that we have confented to a truce.

VII. The nature of a truce fufrlciently fhews what

the effecls of it are.

i. If the truce be general and abfolute, all acts

of hoflility ought, generally fpeaking, to ceafe,

both with refpect to perfons and things -,
but this

ihould not hinder us, during the truce, to raife new

troops, erect magazines, repair fortifications, &c.

unlefs there be fome formal convention to the con*

trary -,
for thefe are not in themfelves acts of hofli-

lity, but defenfive precautions, which may be taken

in time of peace.

2 . It is a violation of the truce, to feize on any

place pofTefTed by the enemy, by corrupting the gar-

rifon*
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rlfon. It is alio evident, that we cannot juflly,

during a truce, take pqiTerlion of places deferred by
the enemy, but really belonging to him, whether

the garrifon were withdrawn before or after the

truce.

3 . In confequence hereof, we muft reftore thole

things belonging- to the enemy, which during the

truce have accidentally fallen into our hands, even

though they had been formerly our property.

4 . During a truce, it is allowed to pafs and re-

pafs from one place to another, but without any train

or attendance that may give umbrage.

VIII. And here it may be afked, whether they

who, by any unexpected and inevitable accident,

are found unfortunately in the enemy's country, at

the expiration of a truce, can be detained prifoners,

or ought to have the liberty of retiring P Grotius

and Puflfendorf maintain, that by the right of war

we may detain them as prifoners , but Grotius adds,

that it is certainly more humane and generous, not

to infill on fuch a right. I am of opinion, that it

is the confequence of a treaty of truce, that we

mould fet fuch perfons at liberty : for fince, in vir-

tue of that engagement, we are obliged to grant

them free egrefs and regrefs, during the time of the

truce , we ought alfo to grant them the fame per?

miflion after the truce is expired, if it appears ma-

nifeflly that a fuperior force, or an unexpected acci-

dent, has hindered them from making ufe of it during
the time agreed upon. Ocherwiie, as thefe acci-

dents may happen every day, fuch a pcrmifiion

would often become a inare to make a great many
Vol. II. Z people
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people fall into the hands of the enemy. Such

are the principal effects of an abfolute and general
truce.

IX. With regard to a particular truce, determined

to certain things, its effects are limited by the parti-

cular nature of the agreement.
i. Thus if a truce be granted only for burying

the dead, we ought not to undertake any thing new,
which may alter our fituation , for inffance, we can-

not, during that time, retire into a more fecure port,

nor intrench ourfelves, &c. for he, who has granted
a fliort truce for the interment of the dead, has

granted it for that purpofe only, and there is no

reafon to extend it beyond the cafe agreed on.

Hence it follows, that if he, to whom fuch a truce

has been allowed, mould take advantage of it to in-

trench himfelf, for example, or for fome other ufe,

the other party would have a right to prevent him

by force. The former could not complain ; for it

never could be reafonably pretended, that a truce,

which was allowed for the interment of the dead,

and reftrained to that fingle act, gives a right to un-

dertake, and carry on any other thing undifturbed.

The only obligation it impofes on the perfon who
has granted it, is, not forcibly to oppofe the inter-

ment of the dead ; though Puffendorf, indeed, is of

a contrary opinion *.

2. It is in confequence of the fame principles,

that if we fuppofe that by the truce perfons only,

and not things, are protected from acts of hoflility ;

in this cafe, if in order to defend our goods we
* See the Law of nature and nations, book viii. chap. vii. 9.

wound
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Wound any perfon, it is not a breach of the truce
-,

for when the fecurity of perfons on both fides is

agreed on, the right of defending againft pillage is

alio referved. And hence the fecurity ot perfons is

hot general, but only for thofe who go and come with-

out defigri to take any thing from the enemy* with,

whom fuch limited truce is made.

X. Every truce obliges the contracting parties,

from the moment the agreement is concluded. But

the fubjects on both fides are under no obligation in

this refpect, till the truce has been folemnly notified.

Hence it follows, that if before this notification the
,

fubjecls commit any acts of hoftility, or do fome-

thing contrary to the truce, they are liable to no

punifhment. The powers, however, who have con-

cluded the truce, ought to indemnify thofe that have

fuftered, and to reftore things, as much as poiTible^

to their former ftate.

XI. Laftly, if the truce mould happen to be vio-

lated on one fide, the other is certainly at liberty to

proceed to acts of hoftility, without any new decla-

ration. Yet when it is agreed, that he who firft

breaks the truce fhall pay a certain fine , if he pays

the fine, or fuffers the penalty, the other has not a

right to begin acts of hoftility, before the expiration

of the term : but befides the penalty ftipulated, the

injured party has a right to demand an indemnifica-

tion of what he has finfered by the violation of the

truce. It is to be obferved however, that the actions

of private perfons do not break a truce, unlefs the

fovereign has fome hand in them, either by order, or

Z 2 by
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by approbation ; and he is fuppofed to approve what

has been done, if he will neither punifh, nor deliver

up the offender, or if he refufes to reftore the things
taken during the ceifation of arms.

XII. Safe conducts are alfo compacts made between

enemies, and deferve to be confidered. By a fafe

conduct, we underftand a privilege granted to fome

perfon of the enemy's party, without a ceffation of

arms ; by which he has free paffage and return, and

is in no danger of being molefted.

XIII. The feveral queflions relating to fafe con-

ducts may be decided, either by the nature of the

privilege granted, or by the general rules of right

interpretation.

i. A fafe conduct granted to foldiers, extends not

only to inferior officers, but alfo to thofe who com-

mand in chief; becaufe the natural and ordinary ufe

of the word has determined it fo.

2. If leave be given to go to a certain part, it

implies one alfo to return, otherwife the former per-
miffion would be often ufelefs. There may, how-

ever, be cafes, in which the one does not imply the

other.

3. He that has had leave to come, has not, ge-

nerally fpeaking, liberty to fend another in his place ;

and, on the contrary, he who has had a permifTion to

fend another perfon, cannot come himfelf ; becaufe

thefe are two different things, and the permiffion

ought to be naturally restrained to the perfon himfelf,

to whom it was granted
-

y for perhaps it would not

have been given to another.

2 4. A
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4 . A father who has obtained a pafs-port, can-

not take his fon with him, nor a hufband his wife.

5 . As to fervants, though not mentioned, it fhall

be prefumed to be allowed to take one or two, or

even more, according to the quality of the perfon.

6*. In a dubious cafe, and generally fpeaking,

licence to pafs freely, does not ceafe by the death of

him who has granted it 5 the fuccerTor, however, may
for good reafons revoke ic : but in fuch a cafe the

perfon, to whom the pafs-port has been granted,

ought to have notice given him, and the necefTary

time allowed him for betaking himfelf to a place of

fafety.

7 . A fafe conduct, granted during pleafure, im-

ports of itfelf a continuation of fafe conduct, till ex-

prefsly revoked ; for otherwife, the will is fuppofed

to fubfift (till the fame, whatever time may be

elapfed : but fuch a fafe conduct expires, if the per-

fon who has given it, is no longer in the employment,
in virtue of which he was impowered to grant fuch

fccurity.

XIV. The redemption of captives is alfo a compact
often made, without putting an end to the war. The

ancient Romans were very backward in the ranfoming
of prifoners. Their practice was to examine whether

thofe, who were taken by the enemy, had obferved the

laws of military difcipline, and confequently, whether

they deferved to be ranfomed. But the fide of rigour ge-

nerally prevailed, as moft advantageous to the republic*

XV. Yet in general, it is more agreeable, both to

the good of the itate, and to humanity, to ranfom

Z 3 prifoners j
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prifoners ; unlefs experience convinces us, that it is

neceffary to ufe that feverity towards them, in order

to prevent or redrefs greater evils, which would

otherwife be unavoidable.

i

XVI. An agreement made for the ranfom of a

prifone? cannot be revoked, under a pretext that he is

found to be much richer than we imagined : for this

circumltance, of the prifoner's being more or Jefs

rich, has no relation to the engagement ; fo that if

his ranfom were to be fettled by his worth, that con-

dition fhould have been fpecined in the contract.

XVII. As prifoners of war are not now made

Haves, the captor has a right to nothing but what he

actually takes : hence money, or other things, which

a prifoner has found means to conceal, certainly re-

main his property, and he may confequently make

ufe of them to pay his ranfom. The enemy can-

not take poffeiTion of what they know nothing of;

and the prifoner lies under no obligation to make a

difcovery of all his effects.

XVIII. There is alio another queftion, whether

the heir of a prifoner of war is obliged to pay the

ranfom, which the deceafed had agreed upon ? The

anfwer is eafy, in my opinion. If the prifoner died

in captivity, the heir owes nothing, for the promife

of the deceafed was made upon condition, that he

fhculd be fet at liberty : but if he was fet at liberty

before he died, the heir is certainly chargeable with

the ranfom.

XIX. One
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XIX. One queftion more, is, whether a prifoner,

who was releafed on condition of releafing another,

is obliged to return to prifon, if the other dies be-

fore he has obtained his releafement ? I anfwer, that

the releafed prifoner is not obliged to return into

cuftody, for that was not flipulated in the agree-

ment ; neither is it juft that he mould enjoy his li-

berty for nothing. He mufl therefore give an in-

demnification, or pay the full value of what he could

not perform.

CHAP. XII.

Of compaBs ??iade, during the war, by fubord'mate

powers, as generals of armies, or other com-

manders.

I, A LL that has been hitherto faid, concerning
*-**

compacts between enemies, relates to thofe

made by fovereign powers. But fince princes do not

always conclude fuch agreements themfelves, we muft

now enquire into treaties made by generals, or other

inferior commanders.

II. In order to know whether thefe engagements

oblige the fovereign, the following principles will

direct us,

i. Since every perfon may enter into an

engagement, either by himfelf or by another, it

is plain that the fovereign is bound by the com-

pacts made by his minifters or officers, in confe-

Z 4 quence
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quence of the full powers and orders exprefsly given
them.

2. He that gives a man a certain power, is

reafonably fuopofed to have given him whatever is

a neceflary conit-quence and appendage of that

power, and without which it cannot be exercifed.

But he is not fuppofed to have granted him any thing
further..

3. If he, who has had a commiflion to treat, has

kept within the bounds of the power annexed to his.

office, though he acts contrary to his private inflec-

tions, the fovertign is to abide by what he has done ;

otherwife we could never depend on engagements
contracted by proxy.

4. A prince is alfo obliged by the act of his mi-'

nifters and officers, though done without his orders,

if he has ratified the engagements they have made,
either by an exprefs confent, and then there is no

difficulty, or in a tacit manner ; that is to fay, if

being informed of what has palled, he yet permits

things to be done, or does therm himlelf, which

cannot reafonably be referred to any other caufe,

than the intention of executing the engagements of

his miniiler, though contracted without his partici-

pation.

5
P

. The fovereign may alio be obliged to execute

the engagements contracted by his minifters without

Ins orders, by the law of nature, which forbids us

to enrich ourfelves at another's expence. Equity re-

quires, that in inch circumflances we fhould exactly

Cibferve the conditions of the contract, though con-

cluded by ffiiniftefs who had not full oowers.

6\ Thefe
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6. Thefe are the general principles of natural

equity, in virtue of which fovereigns may be more

or lefs obliged to Hand to the agreement of their mi-

nifters. But to what has been faid, we mult add this

general exception : unlefs the laws and cuiloms of

the country have regulated it otherwiie, and thefe be

fufficiently known to the perfons with whom the agree-
ment is made.

7 . Laflly, if a public minifter exceeds his com-

mifficn, fo that he cannot perform what he has pro-

mised, and his mailer is not obliged to it, he himfelf

is certainly bound to indemnify the perfon with whom
he has treated. But if there mould be any deceit on

his part, he may be punifhed for it, and his perfon, .

or his goods, or both, are liable to be feized, in or-

der to make a recompence.

III. Let us apply thefe general principles to parti-

cular examples.
i. A commander in chief cannot enter into a

treaty that regards the caufes and confequences of

the war ; for the power of making war, in whatever

extent it has been given, does not imply the power
of finilhing it.

2. Neither does it belong to generals to grant
truces for a confiderable fpace of time -

3 for i. that

does not neceffarily depend on their commiftion.

2 . The thing is of too great confecuence to be hh en-

tirely to their discretion. 3 . And laflly, circum fiances

are not generally fo prefiing, as not to admit of time

to confult the fovereign ; which a general ought to do,

both in duty and prudence, as much as pofTible, even

with refpecl: to things which he has a power to tranfael

of himfelf. Much
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Much lefs, therefore, can generals conclude thefe

kinds of truces, which withdraw all the appearance
of war, and come very near a real peace.

3 . With refpect to truces of a fhort duration, it

is certainly in the power of a general to make them -

9

for example, to bury the dead, &c.

IV. Lieutenant-generals, or even inferior com-

manders, may alfo make particular truces, during
the attack, for inftance, of a body of the enemy in^

trenched, or in the fiege of a town ; for this being
often very neceffary, it is reafonably prefqmed, that

fuch a power mud needs be included in the extent of

their commiffion,

V. But a queftion here arifes, whether thefe par-

ticular truces oblige only the officers -who granted

them, and the troops under their command, or

whether they bind the other officers, and even the

commander in chief ? Grotius declares for the flrft

opinion, though the fecond appears to me the beft

founded ; for i. fince we fuppofe that it is in confe-

quence of the tacit confent of the fovereign, that fuch

a truce has been granted by an inferior commander,

no other officer, whether equal or fuperior, can break

the agreement, without indirectly wounding the au-

thority of the fovereign.

2 . Befides, this would lay a foundation for fraud

and diftrufts, which might tend to render the ufe of

truces, fo neceffary on feveral occafions, ufelefs and

impracticable.

VI. It does Rot belong to a general to releafe per-

fons
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fons taken in war, nor to difpofe of conquered fove-

reignties and lands.

VII. But it is certainly in the power of generals
to grant, or leave things, which are not as yet ac-

tually pofTefTed : becaufe in war many cities, for ex-

ample, and often men, furrender themfelves, upon
condition of preferving their lives and liberties, or

Jometimes their goods -, concerning which the pre-
fent circumftances do not commonly allow time fuf-

ficient to confult the fovereign. Inferior command-
ers ought alfo to have this right, concerning things
within the extent of their commiffion.

VIII. In fine, by the principles here eftablifhed,

we may eafily judge of the conduct of the Roman

people, with refpect to Bituitus king of the Arverni,
and to the affair of the Caudine Forks.

347

CHAP. XIII.

Of compaffs made with a?i enemy by private perfons.

I. T fometimes happens in war, that private per-
-*

fons, whether foldiers or others, make com-

pacts with an enemy. Cicero juftly remarks, that

if a private perfon, conftrained by necefllty, has

prcmifed any thing to the enemy, he ought religi-

pufly to keep his word *.

* Dc Offic. lib. i. cap. xiii.

II. And,
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II. And, indeed, all the principles hitherto efta-

blifhed, manifeftly prove the juftice and necefiity of
this duty. Befides, unlefs this be allowed, frequent
obftacles would be put to liberty, and an occafioa

given for maffacres, &c.

III. But though thefe compass are valid in them-

felves, yet it is evident that no private perfon has a

right to alienate public property j for this is not al-

lowed even to generals of armies.

IV. With refpect to the actions and effects of each

individual, though the covenants made with the ene-

my on thefe affairs may fometimes be prejudicial to

the Irate, they are binding nevertheless. Whatever

tends to avoid a greater evil, though detrimental in

itfelf, ought to be confidered as a public good , as

for example, when we promife to pay certain contri-

butions to prevent pillage, or the burning of places,

&c. Even the laws of the (late cannot, without in-

juftice, deprive individuals of the right of providing
for their own fafety, by impofmg too burdenfome

an obligation on the fubjects, entirely repugnant to

nature and reafon.

V. It is in confequence of thefe principles that we
think a captive bound to perform the promife he has

made of returning to prifon. Without this he would

not be fuffered to go home
-,
and it is certainly better

for him, and for the ftate, that he fhould have this

permiffion for a time, than that he remain always in

captivity. It was, therefore, to fulfill his duty, that Re-

gulus
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gulus returned to Carthage, and furrendered himfelf

into the hands of the enemy *.

VI. We muft judge, in like manner, of the pro-

mife by which a prifoner engages not to bear arms

againft the releafer. In vain would it be objected,

that fuch an engagement is contrary to the duty
we owe to our country. It is no way contrary to

the duty of a good citizen, to procure his liberty

by promifing to forbear a thing which it is in the

enemy's power to hinder. His country lofes no-

thing by that, but rather gains ; iince a prifoner, fo

long as he is not releafed, is as ufelefs to it, as if he

were really dead.

VII. If a prifoner has promifed not to make his

efcape, he ought certainly to keep his word ; even

though he was in fetters when he made it. But if a

perfon has given his word, on condition that he

Ihould not be confined in that manner, he may break

it, if he be laid in irons.

VIII. But here fome will afk, whether private

men, upon refufing to perform what they have pro-
mifed to the enemy, may be compelled to it by
the fovereign ? I anfwer, certainly : otherwife it

would be to no purpofe, that they were bound

by a promife, if no one could compel them to per-
form it.

*
Cicer. de Offic. lib. iii. cap. xxix.

CHAP.

349
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CHAP. XIV.

Of public compaBs which put an end to war.

I, /^OMPACTS which put an end to war, are
^^ either principals or accejfories. Principals are

thofe which terminate the war, either by themfelves,

as a treaty of peace ; or by a confequence of what

has been agreed upon* as when the end of the war

is referred to the decifion of lot, to the fuccefs of a

combat, or to the judgment of an arbitrator. Accef-

fories are fuch, as are fometimes joined to the prin-

cipal compacts, in order to confirm them, and to

render the execution of them more certain. Such

are hoftages, pledges, and guarantees.

II. We have already treated of fingle combats

agreed on by both parties, and of arbitrators, con-

fidered as means of hindering or terminating a war ;

it now only remains that we fpeak of treaties of

peace,

III. The firft queftion which prefents itfelf on this

fubjecl: is, whether compacts, which terminate a

war, can be difannulled by the exception of an un-

juft fear which has extorted them ?

After the principles above eftablifhed, to fhew

that we ought to keep our faith given to an enemy,

it is not necefTary to prove this point again. Of all

public conventions, treaties of peace are thofe which

a nation ought to look upon as moft facred and in-

violable,*
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violable, fmce nothing is of greater importance to the

repofe and tranquillity of mankind. As princes and

nations have no common judge, to take cognizance

of their differences, and to decide concerning the

juftice of a war, we could never depend on a treaty

of peace, if the exception of an unjuft fear was in

this cafe to be generally admitted. I fay generally, for

when the injuftice of the conditions of the peace is

highly evident, and the unjuft conqueror abufes his

victory fo far, as to impofe the harder!, cruelleft,

and mod intolerable conditions on the vanquifhed,
the law of nations cannot authorife fuch treaties, nor

lay an obligation on the vanquifhed tamely to fubrnit

to them. Let us alfo add, that though the law of

nations ordains, that, except in the cafe here men-

tioned, treaties of peace are to be faithfully obferved,

and cannot be difan nulled, under a pretext of an un-

juft conftraint , it is neverthelefs certain, that the

conqueror cannot in confcience take the advantage
cf fuch a treaty, and that he is obliged, by inter-

nal juftice, to reftore all that he has taken in an un-

juft war.

IV. Another queftion is, to know whether a fo-

vereign, or a ftate, is obliged to obferve treaties of

peace which they have made with their rebellious

fubjects ? I anfwer, i. that when a fovereign has re-

duced rebellious fubje&s by force of arms, he may deal

with them as he fees beft. 2 . But if he has entered

into any accommodation with them, he is thereby

fuppofed to have pardoned them what is pad: ; fo

that he cannot lawfully refufe to keep his word, un-

der a pretext that he has given it to rebellious fub-

jects.
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jefts.
This obligation is fo much the more invio*

lable, as princes are apt to give the name of rebel-

lion to a refiftance, by which the fubjecl: only main-,

tains his juft rights, and oppofes the violation of the

moft effential engagements of fovereigns. Hifcory

furnifhes but too many examples of this kind.

V. None but he who has the power of making
war, has a right to terminate it by a treaty of peace.

In a word, this is an efTential part of fovereignty.

But can a king, who is a prifoner, make a treaty of

peace, which fhall be valid, and binding to a na-

tion ? I think not, for there is no probability, that

the people would have conferred the fupreme power

upon one, with a right to exercife it, even in mat-

ters of the greateft importance, at a time when he is

not m after of his own perfon. But with refpect to

contracts which a king, though a prifoner, has

made concerning what belongs to him in private,

they are certainly valid, according to the principles

eftabli flied in the preceding chapter. But what fhall

we fay of a king who is in exile ? If he has no de-

pendance upon any perfon, it is undoubtedly in his

power to make peace.

VI. To know for certainty what things a king
can difpofe of by a treaty of peace, we need only

confider the nature of the fovereignty, and the man-

ner in which he poiTerTes it,

i. In patrimonial kingdoms, confidered in them-

felves, nothing hinders but that the monarch may
alienate the fovereignty, or a part of it.

2. But princes, who hold the fovereignty only
in



Politic Law. 353
in an ufufructuary manner, cannot by any treaty

alienate it, either in whole or in part. To render.

fuch alienations valid, the confent of the body of

the people, or of the dates of the kingdom, is ne-

cefTary.

3 . With refpect to the crown domains, or the

goods of the kingdom-, it is not generally in the

power of the ibvereign to alienate them.

4 . With regard to the effects of private fubjefb,
the fovereign, as fuch, has a tranfcendental or fuper-
eminent right over the goods and fortunes of private

men; confequently he may give them up, as ofteri

as the public advantage or neceiTity requires it ; but

with this confideration, that the date oucrht to in-

demnify the fubject for the lois he has fudained

beyond his own proportion.

VII. For the better interpretation of the articles

of a treaty of peace, we need only attend to the

general rules of interpretation, and the intention of

the contracting parties.

i. In all treaties of peace, if there be no claufe

to the contrary, it is prefumed that the parties hold

themfelves reciprocally difcharged from all damages
occafioned by the war. Hence the claufes of

general amnedy are only for the greater precau-
tion.

2 . But the debts between individuals, contracted

before the war, and the payment of which could

not be exacted during the war, are not to be ac-

counted forgiven by the treaty of peace.

3 . Unknown injuries, whether committed be-

fore, or during the war, are fuppofed to b^ com-

Vox*. II. A a preheudtd
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prehended in the general terms, by which we forgive

the enemy the evil he has done us,

4. Whatever has been taken fince the conclufion.

of the peace, rhufl certainly be reftored.

5 . If the time be limited, in which the condi-

tions of peace are to be performed, it muft be in-

terpreted in the ftricteft fenfe ; fo that when it is

expired, the lead delay is inexcufable, unlefs it pro-

ceeds from a fuperior force, or it manifeftly appears

that it is owing to no bad deflgn.

6. It is laftly to be obferved, that every treaty

of peace is of itfelf perpetual, and, as it were, eter-

nal in its nature , that is to fay, the parties are

fuppofed to have agreed never to take up arms on

account of the differences which occafioned the war*

and for the future to look upon them as entirely at

an end.

VIII. It is alfo an important queftion to know,

when a peace may be looked upon as broken.

i. Some diftinguifh between breaking a peace,

and giving a new occafion of war. To break a peace,

is to violate an article of the treaty , but to give a

new occafion of war, is to take up arms for a new

, reafon not mentioned in the treaty.

2. But when we give a new occafion of war in

this manner, the treaty is by fuch means indirectly

broken, if we refufe to make fatisfaction for the of-

fence : for then the offended having a right to take

up arms, and to treat the offender as an enemy, againfl

whom every thing is lawful, he muft alfo certainly

difpenfe with obferving the conditions of the peace,

though the treaty has not been formally broken with

refpedt
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refpect to its tenor. Befides, this diftindYion cannot

be much uied at prefent *,
becaufe treaties of peace

are conceived in fuch a manner, as to include aji

engagement to live for the future in good friendfhip,

in all refpects. We muft therefore conclude, that

every new act of unjuft hoftility is an infringement
of the peace.

3 . As to thofe who only repel force by force-,

they by no means break the peace.

4 . When a peace is concluded with feveral al-

lies of him with whom the treaty has been made,
the peace is not broken, if one of thofe allies takes

up arms, unlefs it has been concluded on that footing*

But this is what cannot be prefumed, and certainly

they who thus invade us without the afiiftance of

others, fhall be confidered as the breakers of the

peace,

5 . Acts of violence or hoftility, which forhe fub~

jects may commit of their own accord, cannot break

the peace, except we fuppofe that the fovereign ap-

proves them ; and this is prefumed, if he knows

the fact, has power to punifh it, and neglects to do

fo.

6. The peace is fuppofed to be broken, when,
-without a lawful reafon, acts of hoftility are com*

mitted, not only againft the whole body of a

Hate, but alfo againft private perfons ; for the end

of a treaty of peace is, that every fubject mould,
for the future, live in perfect fecurity.

7 . The peace is certainly broken by a contra-

vention to the clear and exprefs articles of the treaty.

Some civilians, however, diftinguifh between the

articles of great importance, and thofe of fmall hn~

A a 2 port*
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parlance. But this diftindtion is not only uncertain?

in itfelf, but alfo very difficult and delicate in its

application. In general, all the articles of a treaty

ou^ht to be looked upon as important enough to

be obferved. We mud) however, pay fome regard

to what is required by humanity, and rather pardon

flight faults, than purfue <he reparation of them

by arms.

8. If one of the parties is, by an abfolute ne-

ceflity, reduced to an impoflibility of performing
his engagements, we are not for that to look upon
the peace as broken j but the other party ought
either to wait fome time for the performance of what

has been promifed, if there be (till any hope of it,

or he may demand a reafonable equivalent.

9. Even when there is treachery on one fide, it

is certainly at the choice of the innocent party

to let the peace fubfift ; and it would be ridicu-

lous to pretend, that he who fir ft infringes the

peace can difengage himfelf from the obligation

which he lay under, by acling contrary to that very

obligation.

IX. To treaties of peace, for the fecutity of their

execution, are fometimes joined hoftages, pledges,

and guarantees. Hoftages are of feveral forts , for

they either give themfelves voluntarily, or are given

by order of the fovereign, or they are forcibly taken

by the enemy. Nothing, for inftance, is at prefent

more common, than to carry off hoftages for the

fecurity of contributions.

X. The fovereign may, in virtue of his autho-

rity,
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rity, oblige Tome of his fubjects to put themfelves

into the hands of the enemy as hoftages ; for if he

has a right, when neceflity requires it, to expofe

them to the danger of their lives, much more may
he engage their corporal liberty. But on the other

hand, the ftate ought certainly to indemnify the ho-

ftages for the loffes they may have fuftained for the

good of the fociety.

XL Hoftages are demanded, and given, for the

fecurity of the execution of fome engagement-, there-

fore it is necefTary that they mould be retained, in

fuch manner as mall be judged proper, till the per-

formance of what has been agreed on. Hence it

follows that an hoftage, who has made himfelf fuch

voluntarily, or he who has been given by the fove-

reign, cannot make his efcape. Grotius, however,

grants this liberty to the latter ; but his opinion does

not feem to be well founded : for either it was the in*

tention of the ftate, that the hoflage mould not re-

main in the hands of the enemy \ or the ftate had not

the power of obliging the hoftage to remain. The
former is manifeftly falfe, for otherwife the hoftage

could be no fecurity, and the convention would be

illufive. Nor is the latter more true ; for if the prince,

in virtue of his tranfcendental property, can expofe

the lives of the citizens, why may he not engage their

liberty ? Thus Grotius himfelf agrees, that the Ro-

mans were obliged to return Clelia to Porfenna. But

the cafe is not precifely the fame, with refpect to ho-

ftages taken by the enemy ; for thefe have a right to

make their efcape, fo long as they have not given

tfieir word to the contrary.

A a 3 XII. It
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XII. It is a queftion often controverted, whether

he, to whom hoftages are given, can put them to

death, in cafe the enemy do not perform their en-

gagement ? I anfwer, that hoftages themfelves can-

not give the enemy any power over their lives, of

which they are not mafters. As to the ftate, it has

certainly the power of expofing the lives of the fub-

jects, when the public good requires it. But in

this cafe, all that the public good requires, is to

engage the corporal liberty of the hoftages; and

they can no more be rendered refponfible, at the

peril
of their lives, for the infidelity of the fovereign,

than an innocent perfon can be treated as a crimi-

nal. Thus the ftate by no means engages the lives

of hoftages. He, to whom they are given, is fup-

pofed to receive them on thefe conditions , and though

by the violation of the treaty they are at his mercy,
it does not follow that he has a right to put them

to death 5 he can only retain them as prifoners of

war.

XIII. Hoftages, given for a certain purpofe, are

free fo foon as that purpofe is anfwered, and confe-

quently cannot be detained upon any other account,

for which no hoftages were promifed. But if we

have broke our faith in any other cafe, or con-

tracted a new debt, the hoftages then may be def

tained, not as hoftages, but in confequence of this

rule of the law of nations, which authorifes us to

detain the perfons of fubjects for the deeds of their

fovereigns.

XIV. The query is, whether a hoftage is at li-

4 ^-rtv
,
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berty by the death of the fovereign, who made the

covenant? This depends on the nature of the treaty,

for the fecurity of which the hoftage was given ; that

is to fay, we muft examine whether it be perfonal>

or real.

But if the hoftage becomes fuccefTor to the

prince who gave him up, he is no longer ob-

liged to be detained as an hoftage, though the

treaty be real ; he ought on'y to put another in

his place, whenever it is demanded. This cafe is

fuppofed to be tacitly excepted , for it cannot be

prefumed that a prince, for example, who has given
his own fon and prefumptive heir as an hoftage, ever

intended, that in cafe he fhouid die, the ftate Ihould

be without its chief.

XV. Sometimes pledges are alfo given for the

fecurity of a treaty of peace ; and as we have faid

that hoftages may be detained for other debts, this

may alfo be applied to pledges.

XVI. Another way, in fine, of fecuring peace,

is, when princes or ftates, efpeeially thofe who have

been mediators of the peace, become guarantees,
and engage their faith, that the articles fhall be ob-

ferved on both fides ; which engagement of theirs

implies an obligation of interpofing their good offices,

to obtain a reafonable fatisfaction to the party injured

contrary to treaty, and even of
afiifting

him againft
the injurious aggrefTor.

A ? 4. CHAP,
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1

CHAP. XV,
1

Of the right of ambajjadon.

I.

'

T remains now for us to fay fomet-hing of amr
-*-

bafTadors, and of the privileges which the law

of nations grants chem. The fubject naturally leads

us to it, fince it is by means of thefe minifters that

treaties are generally negotiated and concluded.

*

II. Nothing is more common than the maxim*
which eflablifhes, that the perfons of ambaffadors are

facred and inviolable, and that they are under the

protection of the law of nations. We cannot doubt

but that it is of the utmoft importance to mankind

in general, and to nations in particular, not only to

put an end to wars and difputes, but alfo to eftablifh

and maintain commerce and friendfhip with each

other. Now as ambaiTadors are neceflary to pro-
cure thefe advantages, it follows that God, who

certainly commands every thing that contributes to

the preservation and happinefs. of fociety, cannot

but forbid the doing any injury to thofe per-

fons ; but, on the contrary, he orders we mould

grant them all the fecurity and privileges, which

the defign and nature of their employment re-

quire.

III. Before we enter into the application of the

privileges which the law of nations grants to am-

bailadors, we muft obferve with Grotius, that they

belong
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belong only to ambafTadors fent by fovereign

powers to each other. For as to deputies fent by
cities or provinces to their own fovereigns, it is not

by the law of nations that we mud judge of their

privileges, but by the civil law of the country. In

a word, the privileges of ambafTadors regard only

foreigners , that is to fay, fuch as have no depen-
dance on us.

Nothing then hinders an inferior ally from hav-

ing a right to fend ambafTadors to a fuperior ally ;

for in the cafe of an unequal alliance, the inferior

does not ceafe to be independent.
It is a queftion, whether a king, vanquifhed in

war and flript of his kingdom, has a right of fend-

ing ambafTadors ? But indeed this queftion is ufelefs,

with refpedt to the conqueror, who will not even fo

much as think whether he ought to receive ambafTa-

dors from a perfon whom he has deprived of his

kingdom. With regard to other powers, if the con-

queror has entered into the war for reafons mani-

feftly unjuft, they ought ftill to acknowledge that

perfon for the true king, who really is fo, fo long
as they can do it without fome great inconveniency ;

eonfequently they cannot refufe to receive his am-

bafladors.

But in civil wars the cafe is extraordinary , for

then neceflity fometimes makes way for this right,

fo as to receive ambafTadors on both fides. The
fame nation, in that cafe, is for a time accounted

two diflincl bodies of people. But pirates and rob-

bers, that do not conftitute a fettled government,
can have no right of nations belonging to them,
nor eonfequently that of fending ambafTadors, un-

lefs
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lefs they have obtained it by a treaty, which has

fometimes happened.

IV. The ancients did not diftinguifn different

forts of perfons fent by one power to another; the

Romans called them all legati, or oratores. At pre-

fent there are various titles given to thefe public

minifters. But the employment is in the main the

fame ; and the feveral diftinotions are founded ra-

ther on the greater or lefTer fplendor with which they

fupport their dignity, and on the greatnefs or fmall-

nefs of their falary, than on any other reafon derived

from their character.

V. The moft common diftinction of ambafTa-

dors, at prefent, is into extraordinary and ordinary.

This difference was entirely unknown to the ancients.

With them all ambafTadors were extraordinary, that

is to fay, charged with only a particular negotiation ;

whereas the ordinary ambafTadors are thofe who re-

fide among foreign nations, to tranfact all kinds of

political concerns, and even to obferve what panes
in the refpective courts.

The fituation of things in Europe, fince the de-

ftruction of the Roman empire, the different fove-

reignties and republics that have been erected, to*

gether with the increafe of trade, have rendered

thefe ordinary ambafTadors necefTary. Hence fe-

veral hiftorians juftly obferve, that the Turks, who

keep no miniflers in foreign countries, act very im-

politicly ; for as they receive their news only by

Jewifh or Armenian merchants, they do not gene-

rally hear of things till very late, or their informa-

tions
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tions are bad, which often makes them take impru-
dent meafures.

VI. Grotius obferves, that there are two prin-

cipal maxims of the law of nations, concerning
ambaiTadors. The firft, that we ought to admit

them , the fecond, that their perfons are facred and

inviolable.

VII. With regard to the firft of thefe maxims,
we muft obferve, that the obligation of admitting

ambaiTadors, is founded in general on the principles

of humanity : for as all nations form a kind of fo-

ciety among themfelves, and confequently ought
to afiift each other by a mutual intercourfe of good
offices, the ufe of ambaffadors becomes necefTary

between them for that very reafon. It is therefore

a rule of the law of nations, that we ought to

admit ambaiTadors, and to reject none without a

juft caufe.

VIII. But though we are obliged to admit

ambaiTadors, it is only a bare duty of humanity,
which produces but an imperfect obligation. So
that a fimple refufal cannot be regarded as an

injurious act, fufficient to lay a juft foundation for

a war. Befides, the obligation to admit ambaiTa-

dors regards as well thofe fent to us by an enemy,
as thofe who come from an allied power. It is

the duty of princes, who are at war, to feek the

means of re-eftablifhing a juft and reafonable peace ;

and they cannot obtain it, vnlefs they are difpofed

to
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to liften to the propofals that may be made on

each fide j which cannot be fo well negotiated,
as by employing ambaffadors or minifters. The

|ame duty or* humanity alfo obliges neutral, or

indifferent princes, to afford a pafllige through their

territories to ambaffadors fent by other powers.

IX. I mentioned that we ought not, without

a juft caufe, refufe admittance to an ambalTador ,

for it is
ppffible

that we may have very good rea-

sons to reject him : for example, if his matter has

already impofed upon us under pretext of an em-

bafTy, and we have juft reafon to fufpect the like

fraud , if the prince, by whom the ambaffador

Is fent, has been guilty of treachery, or of fome

other heinous crime againft us ; or, in fine, if

we are fure that, under the pretext of nego-

tiating, the ambalTador is fent only as a fpy, to

pry into our affairs, and to fow the feeds of fe-

dition.

Thus, in the retreat of the ten thoufand, the

hiftory of which has been written by Xenophon,
the generals refolved, that fo long as they were

in the enemy's country they would receive no he-

ralds ; and what moved them to this refolution,

was their having found that the perfons who had

been fent among them, under the pretence of em-

baffy, came really to fpy into their affairs, and to

corrupt the foldiers.

It may alfo be a juft reafon for refufing admittance

to an ambaffador, or envoy from an allied power,
when by admitting him we are likely to give diftruft

co fome other power, with whom it is proper we

fhould
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mould maintain a good underftanding. Laftly, the

perfon or character of the ambaffador himfelf may
furnifti juft reafons for our not admitting him. This

is fufricient concerning the maxim relating to the ad-

mittance of ambaffadors.

X. With regard to the other rule of the law of na-

tions, which directs that the perfons of ambaffadors

be looked upon as facred and inviolable, it is a little

more difficult to decide the feveral queflions relating

to it.

i. When we fay that the law of nations forbids

any violence to ambaffadors, either by word or action*

we do not by this give any particular privilege to thofe

minifters ; for this is no more than what every man
has a right to by the law of nature, a right that his

life, his honour, and his property, be perfectly

feeu re.

2 . But when we add, that the perfons of*ambaf-

fadors are facred and inviolable by the law of nations,

we attribute fome prerogatives and privileges to them,
which are not due to private perfons, &c.

3 . When we fay that the perfon of an ambaffa-

dor is facred, this fignifies no more than that we
inflict: a feverer punilhment on thofe who offer vio-

lence to an ambaffador, than on fuch as commit an

injury or infult to private perfons -,
and the charac-

ter of ambaiftdors, is the reafon of our inflicting

fo different a punifhment for the fame kind of of-

fence.

4 . Laftly, the reafon why we call the perfons
of ambaffadors facred, is becaufe they are not fub-

ject to the jurifdiction of the fovereign to whom
2 they
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they are deputed, either in their perfons, their reti-
:

nue, or effects ; fo that we cannot proceed againfr.

them, according to the ordinary courfe of juftice \
-

and it is in this that their privileges chiefly confift.

XL The foundation of thefe privileges, whioh

the law of nations grants to ambafiadors, is, that

as an ambafTador reprefents the perfon of his matter*

he ought of courfe to enjoy all the privileges

and rights which his mafter himfelf, as a fovereign,

would have, were he to come into the dates of

another prince, in order to tranfact his own affairs,

to negotiate, for inftance, or conclude a treaty, or

an alliance, to regulate fome branch of commerce*
and other things of a fimilar nature, &c. Now
when a fovereign goes into a foreign country, we
cannot imagine that he lofes his character and inde-

pendance, and that he becomes fubjedt to the prince

whofe territories he vifits : on the contrary, he

ought to continue as he was before, equal and inde-

pendent of the jurifdiction of the prince, whofe ter-

ritories he enters \ and the latter receives him on

the fame footing as he would choofe to be received

himfelf, if he went into the other's dominions*

Now we mud grant the ambafTador the fame prero-

gative and immunities, in confequence of his repre-

fentative character.

The very end and defign of embaffies render thefe

privileges of ambaffadors neceffary ; for it is cer*-

tain, that if an ambafTador can treat with the prince

to whom he is fent, with a full independance, he

will be much better qualified to perform his duty,
and ferve his mafter effectually, than if he were fub-
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je<5t to a foreign jurifdiction, or if he and his reti-

nue could be configned over to juftice, and his

goods arrefted and feized, &c. Hence it is, that

all nations have, in favour of arhbaffadors, made
a very juft exception to the general cuftom, which

requires, that people who refide in a foreign prince's

dominions, fhall be fubject to that prince's laws.

XII. Thefe principles being fuppofed, I affirm,

i. That there is no difficulty with refpect to

ambaffadors, who are deputed to a power with whom
their mafter is at peace, and have injured no man.

The mod evident maxims of the law of nature

require they fhould be perfectly fecure. So that if

we affront or infult fuch a minifter, in any manner

whatfoever, we give his mailer juft reafon for de-

claring war. Of this king David furnifhes us with

an example *.

1. With regard to ambafTadors who come front

an enemy, and have done no harm before they are

admitted, their fafety depends entirely on the laws

of humanity ; for an enemy, as fuch, has a right to

annoy his enemy. Thus, fo long as there is no par-
ticular agreement upon this article, we are obliged
to fpare the ambalfador of an enemy, only in vir-

tue of the laws of humanity, which we ought always
to refpecl, and which oblige us to have a regard for

every thing tending to the prefervation of order and

tranquillity.

3*. But when we have promifed to admit, or

have actually admitted the ambafTador of an ene*

*
2 Sam, chap. x

my
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my, we have thereby manifeftly engaged to procurS
him entire fecurity, fo long as he behaves well,

We mud not even except heralds, who are fent to

declare war, provided they do it in an inpffenfive

manner.

4 . With regard to ambafTadors, who have ren-

dered themfelves culpable, either they have done

the injury of their own head, or by their matter's

order.

If they have done it of their own head, they for-

feit their right to fecurity, and to the enjoyment of

their privileges, when their crime is manifefl and

heinous : for no ambaffador whatever can pretend

to more privilege than his matter would have in the

fame cafe
-,
now fuch a crime would not be pardoned

in the mailer.

By heinous crimes, we here mean fuch as tend to

diflurb the flate, or to deftroy the fubjects of the

prince to whom the ambalfador is deputed, or to do

them fome considerable prejudice.

When the crime directly affects the (late, whether

the ambafTador has actually ufed violence or notj

that is to fay, whether he has ftirred up the fubjects

to fedition, or confpired himfelf again ft the govern-

ment, or favoured the plot ; or whether he has

taken arms with the rebels or the enemy, or engaged
'

his attendants fo to do, &c. we may be revenged on

him, even by killing him, not as a fubject, but

as an enemy ; for his matter himfelf would have

no reafon to expect better treatment. And the

end of embafiies, inftituted no doubt for the ge-

neral good of nations, does not require that we

mould grant to an arnbattador, who fir ft vio-

lates



Politic Law;
lates the law of nations, the privileges which that

law allows to foreign miniilers. If fuch an am-
bafTador makes his efcape, his mailer is obliged to

deliver him up, when demanded.

But if the crime, however heinous or manifefl,

affects only a private perfon, the ambafTador is not

for that alone to be reputed an enemy to the prince
or Mate. Suppofe his mailer had committed a crime

of the fame nature, we ought to demand fatisfac-

tion of him, and not take up arms againfl him till

he had refufed it ; fo the fame reafon of equity di-

rects, that the prince, at whofe court the ambafTi-

dor has committed fuch a crime, fhould fend him
back to his mailer, defiring him either to deliver

him up, or to punifh him : for to keep him in pri-
fon till his mailer fhall recall him, in order to punifh

him, or declare that he has abandoned him, would be

to tefbify fome diftruft of the jullice of his matter^

and by that means affront him in fome meafure, be-

caufe he is flill reprefented by the ambafTadora

5. But if the crime be committed by the mailer's

order, it would certainly be imprudence to fend the

ambafTador back ; fince there is juil reafon to be-

lieve, that the prince who ordered the commifliori

of the crime, will hardly furrender, or punifh the

criminal. We may, therefore, in this cafe, fecure

the perfon of the ambafTador, till the mailer fhall

repair the injury done both by his ambafTador and

himfelf. In regard to thoie who do not reprefent the

perfon of the prince, fuch as common mefTengers,

trumpets, &c. we may kill them on the fpot, if

they come to infult a prince by order of their

mailer.

Voi,. II B b tit*
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But nothing is more abfurd than what Tome main-

tain, namely, that all the evil done by ambafTadors,

by order of their mailer, ought to be imputed in-

tirely to the latter. Were it fo, ambafTadors would

have more privilege in the territories of another

prince, than their mafler himfelf, fhould he appear
there : and, on the other hand, the fovereign of the

country would have lefs power in his own domini-

ons, than a mailer of a family has in his own
houfe.

In a word, the fecurity of ambafTadors ought to

be underflood in fuch a manner, as to imply nothing

contrary to the fecurity of the powers to whom they
are fent, and who neither would, nor could receive

them upon other terms. Now it is plain, that am-
bafTadors will be lefs bold in undertaking any thing

againfl the fovereign, or againft the members of a

foreign flate, if they are apprehenfive, that in cafe of

treafon, or fome other heinous crimes, the govern-
ment of that country can call them to an account

for it, than if they had nothing to apprehend but

correction from their mailer.

,
6. When the ambafTador himfelf has committed

no crime, it is not lawful to ufe him ill, or to kill

him by the law of retaliation^ or reprifals ; for by

admitting him under that character, we have re-

nounced our right to any fuch revenge.
In vain would it be to object a great many in-

stances of this kind of revenge, which are mention-*

cd in hiflory ; for hiftorians not only relate jufl and

lawful actions, but alfo divers things done contrary

to juflice in the heat of anger, by the influence of

fome irregular and tumultuous paflion,

4 j\ What
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7 . What has been hitherto faid of the rights of

ambaffadors, ought to be applied to their domeftics,

and all their retinue. If any of the ambafTador's

domeftics has done an injury, we may defire his

mailer to deliver him up. If he does not comply,
he makes himfelf acceffary to his crime, and in this

cafe we have a right to proceed againft him in the

lame manner, as if he had committed the fact him-

felf.

An ambaffador, however, cannot punifh his own
domeftics ; for as this is not conducive to the end of

his employment, there is no reafon to prefume that

his mafter has given it him.

8. With refpect to the effects of a foreign mini-

fter, we can neither feize them for payment, nor

for fecurity, in the way of juftice ; for this would

fuppofe, that he was fubject to the jurifdiction of

the fovereign at whofe court he refides. But if he

refufes to pay his debts, we ought, after giving him

notice, to apply to his mafter, and if the latter re-

fufes to do us juftice, we may feize the effects of the

ambaflador.

9. Laftly, as to the right of afylums and pro-

jections, it is by no means a confequence of the

nature and end of embaffies. However, if it is

once granted to the ambaffadors of a certain power,

nothing but the welfare of the ftate, authorifes us to

revoke it.

Neither ought we, without good reafons, to refufe

ambaffadors the other forts of rights and privileges,

which are eftablifhed by the common confent of fove-

reigns -,
for this would be a kind of an affront to them*

The End ef the Fourth and Last Part.
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